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To the Right Jonft 


".AUBPky DE VERE, 


Farl of Ocford, Baron of Bolebec, Sandford and 
Badleſyere ; Lieutenant General of their Ma- 
xlticr Forces; Colonel of the Royal Regj- 
IMe't of Horſe-Guards; Lord Lieatenant for 
the Mageſties in the County of Eſſex ; Knight 
5f the moſt honourable Order of the Garter; 
and one of His Majeſty's moſt honourable 


Privy-Council. 


My Loxo; | 
HEY who obſerve what Licenſe has 


been given, as well as taken, to blemiſh 
the Infruments, under God, and our 
King, mn the greateſt Deliverance, 
with the mot immediate appearance of God wn it, 
perhaps of any next to that of bis choſen People of 
old ; would think the Nature of things to be inver- 
_ ted, Triumph to belong to the Conquer'd, and the 
moit defer'd Deliverance to be worſe than the depre- 
cated Bondage, or to loſe its Nature, becauſe it was 
the return of Prayers and 'T ears, and not purchas'd 
by Rivers of Blood. 
And after-times, in which your Loraſhip's Great Gaga 
Name will flouriſh, taking root downwards, as it Were 0 


has ſpread upwards to the firſt Ages, will treat their Family 


. , ; rom Syford 
Memories with Contempt, who would inure the a me 


_— By an d P_ 


] Epiſtle Dedicatory. 
Gotbick, Ex- Brand 6 Piſloyalty and Unchriſtian Be- 


_._ _ >> 7} © gout Fi} a. ER ER 
who was e- Pref haviour #poz your Lordſhip, and the Followers 


mInent un- | : 
der Ras, of ſo bright an Example. 
who, Anno ; : 
912, obtain'd Normandy by Treaty with Charkes the; Simple, and marrying his Daughter. 
Fhis Syford made the like bargain with £47274 the firit; 'Earl of Flanders, from which 
Marriage the Earls of Flanders, and the Yeres Earls if. Gmiſnes 1n Flanders, deſcended. 
Alberic, or Aubrey de Verg,. or Ver, as.te ſtands enter'd,in D075-44y Book, is luppogd to 
have come into England with WV. 1, ?Tis certain at the' fime'ot "Þ$ great Survey he-wgs a 
Proprietor in ſeveral Counties, particularly in Efſex ; and Humphrey Fe Son of Alberic had 
at that time ſeveral Mannors in Norfolk and Suffolk. *Tis probable thattN15 50N of Alberic 
dy'd in his Father's Life-time. I ſhould take the Comes Albericus, who js*AEEr d _ Dooms- 
day Book in ſeveral Conntjes as a Proprietor, from before: the reputed C21queſtz to: have 
been Alberic ae Ver, ajd..the rather, becauſe, otherwiſe he and his Deſcencents, fr om that 
time are wholly loſt: * ad beſides, no place in England Can be found of whit any Aberic, 
or Aubrey was Earl, Till; the: time' of #. 2. when Azbrty the third:of his N42& Was Crea- 
ted Earl of Oxford. But before that time the Office of High Chamberlain belo}S<d to the 
Family, and; as appears by. Records ' which-1 haye :feen'in*the Tower, was Pnex d to 
their Barony. But that of Bolebec belong?d not to. it till about the time of KPS fobn, 
when Earl Robere married- the eldeſt' Dapghter of the Lord: of Bolebee; the ' ByFony of 
Sandford came by another, Marriage about the time of #. 3. the, Barony of Baa'/rrere 
came not tit! the tzine of E. 3: with the eldeſt Siſter and Co-heir 'of *Bartholomew Lord 
Badleſmere. . EEE. 7 2 ME . Ve 


Selden Nor was your Anceſtor Earl Aubrey more 6m! 
Diere. a« nent in the time of W. 2. for bis Skill in the un 
ſpeaking of mix'd Engliſh Laws, than your Lordſhip is, and will 
rwit.2. be to Poſterity, for your generous Defence of them. 
romp Ec eminentiſſumu erat, priftini plant commati Juris ſine ul Ceſarci intermixtione 
peruts, atq; exercitarijſunms apud nos Albericus de Ver. 


| Certain" is how much ſoever ſome pretend to 
paſfeve Valour, they cannot bear the. Reproach of ſuch 
extraorainary Vertue, and are forced to ſhut their 
weak Eyes at that ſhining Bravery, with which your 
Lordſhip firugled, with the. Flatteries, \and T hreats 
of Fortune, aud of. Power : -Becoming, in the Lan- 
gnage of the Heathen Philoſopher, © a Spe&acle mo# 
* pleaſmg to the Gods : the Effefts of which Plea- 
fure your Lordſhip has felt, in the admird Tran- 
 quillity of your own Mind, and in '1he Glory per- 
mitted you, of being ſrgnally. acceſſary' towards the 
preſent Happineſs of your Country ; nat only by your 
reſolute Cndertaking, but even by your Sufferings. 
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The Epiſtle Dedicatory. 

I muſt own the Sufferings of others to have con- 
tributed to it by accident, as thoſe things may well 
be ſaid to be, which happen contrary to the inten- 
tion of the Agent, and nature of the Afion. 
=. But the Nation was glad to find their private 
Reſentments, and lclt-Defence, to carry them along 
with the Publick Intereſt, which ſome of them ha# 
ſacrificed to low Ends, or ſtupidly neglefed ; being as 
unconcern d at publick Calamities, as if their former 
Exemptions, which they ſeem'd to aim at, had made - 
them of another diſtin? Community. F 

Such as theſe deſervedly loft the Credit of their 
ſhare in this Revolution, not only as they had drawn 
their Sufferings upou themſelves, and others, by 
tempting thoſe whom they flattered to make Experi- 
ment of the force of their Dofrine ; but as their 


ſubſequent Carriage has demonſtrated, upon what 


O 
narrow Principles they engag'd, not in the Cauſe of 


their Country, but their Own. T heir lowneſs of 
Spirit makes them reſemble thoſe fawning Creatures, 
whom the leaſt Gentleneſs raiſes to Familiarity ; but 
notwithſtanding the Advantages which they enjoy un 
der this Government, "tis not to be preſum'd that 
they are given them otherwiſe, than to reclaim and 
wean them from Notions, as deſtrudive, as they are 
uſeleſs, to this equal Adminiſtration. | 
1hey who now pretend to merit, by tranſplanting 
the Do@rine of the Bow-ſtring into the Service of 
this Government, would do well to conſeder, whether 
in the late Reign it really profited any but them- 
elves ; and whether they kept 10 it any longer, than 
while they found their account in tt. 
As it is our Happineſs to have a King born, and 
ating for the Good of Mankaud, it is not to be pay 
b that 


The Epiſtle Dedicatory. 

that he ſhould cheriſh what is contrary to their com- 
mon Senſe, and Intereſt ; or that he will countenance 
RefleFions upon thoſe noble Patriots, who wventur'd 
every thing dear to them, in the ſame Cauſe with him- 
ſelf, while Succeſs was doubtful ; and whoſe Repu- 
tations, next to his own, facilitated that Revolu- 
tion, for which late Poſterity ſhall praiſe thoſe of 
this Generation. 

One wonld think that ſuch a Cauſe ſhould not 
ſtand in need of Advocates, or they of Patrons : 
yet when Men High in Titles, and Pretences to the 
Service of Growns, range themſelues on the other 
fede, and RefleGions fly about, and muſt fall ſome 
where ; "tis requiſte for Men of my Mediocrity, to 
be cloth'd with the Priviledges of them for whom 
they plead. 
Cer this Proteflion 1 may affirm, that while 
your Lordſhip would have the Throne etabliſh'd 
its Righteouſneſs, aud the Crown not only to be eaſy 

So 59% 2 them that wear it, but amiable to all ; Others, out 


repreſents 


the Epic” of folly, or deſign, would remove the very Foundation 
ing the F,.4 this, and all regular Governments, hanging them 
aGod., by Geometry upon meer Air; and render Kings, 
ater 1 like Indian Gods, to be worſhipped only for their 


propter Mar | ; 
jchatem esi- Power to deſtroy, not for the Beneficence of their 


mmiany ſingn- 


karemg; na Natures : which eximious quality in their {Majeſties, 


Fen and in your Lordſhip, abſolutely diſpoſes of, 
76 My Lord, 
Your Lordſhip's most obliged and 
devoted humble Servant, 


W. Arwoov. 
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PREFACE. 


HE following Colle&ions, in which I may 
ſay I have taken ſome Pains, are but an En- 
largement upon what I publiſl'd, immedi- 
ately after the Acceſſion of their Majeſties 
King William and Queen Mary, to the Throne 
of this Kingdom. 

| mult needs ſay I was glad to find, that the Effte& of 
thoſe Studies, which had drawn upon me the weight of an 
Arbitrary Government, might ar leaſt entitle me to the 
Protection of a Government, which roſe, like the Phenix, 
from the Aſhes of the other; and was founded in ſuch, a 
Conſent as gives Eſtabliſhment to our Laws. 

Some may think I carry the Point too far, and prove more 
than is fitting ; they at leaſt for whoſe Conviftion ſo much 
was needfu], that they may gain ſtrength to their Party, 
will repreſent all that oppoſe their Extream as embark'd in 
the other. And as they were juſtly become odious to all 
People who had any love for the Engl!ſþ Liberties, they will 
be {ure to run down others as Common-wealths en, not fit 
ro live and breath in a Monarchy. 


Bur to give the Objection its full weight, I ſhall conſi- inf, 


dience, no way 
concern'd in the 
Controverſy, Ke. 


der it as it has been managed by a Lay-Gentleman, who con- 
trends that the Do&rine of the Bowſtring was Jult to the late 
King, and wauld be ſerviceable to this ; but that the contra- 
ry 1s dangerous to all Crowned Heads. 

And while I vindicate them who expole the modern 
Notion of Paſſive Obedience, I will ſhew that they who may 
be prelumed beſt ro underſtand their own Dodtrine, in 
efte&t condemn him for a Renegado. 

This Lay-Gentleman ablurdly labours ro prove, That chey 
who would not affift their Prince, to maintain that Power 
which they had beyond meaſure advanced, and were both 
in Priaciple and Practice, againſt contributing towards our 


bÞ 2 preſent 
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preſent happy Settlement, are, for thoſe very Realons, the 
only Perſons fit to be walted under i it. 


The greater his Abilities are, and the larger his- Fore-ſ ioht 


of Conlequences, the more is be confounded i in the Defence 
of thoſe of our Clergy, who have made the greateit Noile 
for that {purious Non-refiſting Dottrine, which be , and. they, 
would impole upon our Church as its genuine Senſe, 

While he, like a true Son of the Church, rakes the Rules 
of his Obedience, and of judging in Civil Affairs, not from 
the Laws and Legiſlative Power, but from the Biſhops, 
upon which: account! alone, he will have the Truth of our 

7: Dt King's Declaration,' when he was Prince, not to be que- 
fn ks . Rioned, becauſe, forſooth, all the ſame things im 4 mamer are 
comblain'd of in the Biſhop's Propoſ; ls. 

And thus, if Matters of Fact, or Points of Law, are a- 
dopted: by the Clergy, tis not for the profane Laity to en- 
ter upon this hallowed Ground, withouc their Licenſe; and 
for them to take it from the Church, is ſuch a fort of Sa- 
criledg, as Df. Heylin, and others, charge upon our 'Reformers, 


<) 
[ tor alicnating-ana clearing the Nurſeries of Superſtition. 
Vid. Hl; t 
Fate Gai Tho this Lay-Gentleman had not explain'd what he means 
4 ty G7 , : , / a 
P57 by the Non-reſiting Doftrine, any Man who has read thole 


6 _ F Books which are ſtill vouch 4 as the Standards for it, might 
OVIAan 1.76 6(- 


{borate Con- Eaſily underſtand, that that which they who with well to 


mentary on the 


D12. of Pap. the preſent Government would have extiypated out of the 
2 her. Y 11d, and ne would keep up, as having ſuch © barafters 
Roe erty if Divinity as - deſerve Refpe& trom us ail, as we are Chri- 
jo a 4g be ſtians, 15, 


4g; for , The not retilting the King , or any commiſſioned by him, 


Sriptere fy 02+ 


gt, «c. but being wholly paſſive, when our Conſticution and Laws 
Pap. 2, 3% ATC NOtOTJOul]y violated, and we are perſecuted againſt Law. 
\- Page 2. W herein this Gentleman would have Obedience to continue 


when the Law whica required and alcertain'd it, is ſab- 

verted in {uch a manner, as there can be no qu eſtion of it, 

Faze 5. this he owns that the late King was guilty of, and that he 

would give us no aſſurance we could rely on, to do other- 

wiſe for the future, So that we were to expect, that what 

Page 2 he calls an arbiurary, tyrannical, exorbitant Perſecution, would, 
1 not prevented, have been entail'd on our Poſterity. 

And the truth of it is generally, to avoid Suſpicion, he 
{uthciently loads the late Kim ; yet it is not without realon, 
char the boldeſt Talkers have formerly been {iſpected to 

have 
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PREFACE, 


have ſecret Indulgence; bur in this he is ſomething more 


politick than the Author of the Yindication of the Magiſtracy 


and Government of England, who would make his Court to : 


O 


Fd 


Toe Diſien of 
7 Author of 
"e Magiſtr cy 


T an1 Government 


chis Government by juſtifying the laſt; yer this Gentleman's :;,1741:q. 


Policy is no more than needful, when he contends that 
tro excule them of the Engliſh Nation, who have been in- 


frumental towards the late Revolution, we muſt fet up our Pag. 36. 


ſelves againſt the Dofrine of Chriſtianity. Such a Liberty do 
ſome Men take, with hopes of Impunity, of branding thoſe 
Men, whom all Generations to come will praile, for ſhaking 
off that Yoke, which neither they nor their fore-Fathers 
were able to bear ; and muſt have encail'd Curtes on their 
own Memories, had they {uffered it ro be eatail'd on their 
Foſterity. 


This zealous Gentleman need not wonder, or be impatient Pg. r. 


( except as his Sores are rub'd) at the bandying of this Non- 
reſiftins Doftrme to and fro in this diſtrafted Kingdom, till the 
Broachers of ir, who firſt rais'd the Diſturbance, if they 
have not the Grace to repent, at leaſt have the Modeſty not 


Pag. 1. 


ro boalt of it, and to ſtile themſelves the only good Subjects, p,, .. 


and good Chriſtians ; eſpecially till they leave off, not only 
cen{uring, but miſrepreſenting others, who, by a2 fair 
ſtate of the Queſtion, are they alone who are directly con- 
trary to them; which himſelf is elſewhere ſenſible of, 


when he lays © of the direft contraries in all probability one is true; Pag. 35; 


but the dizecF contrary to what they hold is not, thart it 1s 
lawful for every Man to rebel when ever he thinks it neceſſary ; 
much leſs when he pleaſes. | 
Himſelf yeilds chat non-aſfiſting the late King was noto- 
riouſly neceſſary for preſervation of the Nation ; and what 
reſtrains others from judging when here is the like notoriety 


for reſiſting? As he charges others wich holding, that they 


Pag. 2. 


Pag. 37- 


may reſiſt when and whom they pleaſe ; they may ay that he is Pag. 37; 


tor not aſſiſting in the like latitude, and for cramping the 
Government, if he has nor the Courage to attempt a- 
oainlt it, 

We may reſiſt when the Original Contraft is notoriouſly broken, 
and we myſt not relitt when the Original ContraC&t is no- 
cartonfly broken; are contrary and contradiftory Propo- 
{1tio0ns, one of which I grant to be true: But we muſt 


re{iſt in no caie, and we may reſiſt in any caſe, when every Pag. 37. 
Man pleaſes, or, at lealt, thinks it neceſſary, are not Contraries, pag. 2. 
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but Extreams , and 'tis odds but the Truth lies in the mid- 
dle, that we may reſiſt in {ome caſe, which cries aloud, and 
juſtly ſtirs up a Nation, as with the Voice of God. 

This Gentleman does not obſerve, that the Queſtion is 
of one who ceaſes to be King, according to that of Bratton, 
non eſt Rex ubi dominatur voluntas, &* non Lex, which 1s not 
barely his Opinion, but warranted by that noble Tranſcript 
of the Original Contract, the Confeſſor's Law, which ſhews, 
that if a King does not anſwer the true end for which he 
was choſen, he loſes the Name, or ceaſes tro be King, 
which was very vvell underſtood by 7. 1. who told his 

vid. ]. 1. Parliament, that © every juſt King is bound to obſerve 
his Speech in *© that Paftion made vvith his People by his Laws, fra- 
070 mage © ming the Government thereunto; and a King leaves to 
160g, *© be a King, and degenerates into a Tyrant, as ſoon as he 
< leaves off to govern by Law. And thus the Proteſtants 
in Germany vvho reſiſted the Emperor, notwithſtanding their 
$5 a Oaths of Fidelity to him, ' pleaded that they reſiſted him 
is Polit. . 
p. 18, Not as Ceſar, but qua non fuit (far. 
Our Author confeſſes that the late King notoriouſly 
Pag. 2 fubverted our Conſtitution, did nor treat us like Engliſh- 
Men, but Slaves, and ſays, all grant his defign_vvyas cer- 
74-16 tainly to extirpate the Proteſtant Religion, to enſlave, and conſe- 
| quently to extirpate the Engliſh Nation. And 1 dare appeal to 
Dr. Falk- Dr. Falkner's Chriſtian Loyalty to try ours by in ſuch caſe, 
ners CY where there vvas a manifeſt Renunciation of the Govern- 
{tian Loyalty, 
ment as an Engliſh King. 

And ſurely no Man of Senſe vvill {ay, that ſuch a liberty for 
reſiſting, as this Lay-Gentleman imputes to the Williamites, 
can be the Conſequence of refifting ſuch a Prince as he de- 
{cribes, and of exploding that Sycophantry which did en- 
courage, and would ſupport him ; or that the beſt of Princes 
can need the influence of that Dofrme, wvhich hurried on the 
other to his Ruin: the infinuation of this is the greateſt 
Reflection which can be put, not only upon the Friends of 
their preſent Majeſties, but upon their Majeſties themſelves. 

Tho ſome would have been ſo ungrateful to have ſent 
his Majeſty back uncrowned, after he had reſcued them 
from their preſent Fright, which might ſoon have been 
laid vvith a fevv flattering Careſſes; the Engliſh Nation 
abhors ſuch a Reproach: nor can their Majeſties ſo far de- 

part from their own Nature, to violate that Conſticution 
which 
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which they have reftored ; nor yet can the confuting their 
{laviſh Doftrine of Paſſive Obedience, in the leaft derogate from Pag. 36. 
that religious Awe and Reverence, which is die to Crowned Heads : 
tho it may remove that Bugbear and Mormo, with which 
{ome would fright Mankind out of love with them. 

Nor can any good Prince's Crown be unſecure, by re- 
jeting the deceitful Officiouſnels of others ; ſince nothing 
can hazard it, but ſuch extrayagant Actions as a well-diſpos'd 
Prince can never fall into, and which by natural Conſe- 
quence as well as Equity, provoke a whole Nation. The 
Laws make all Riſings againſt the King puniſhable with 
Death, and therefore ſingle Perſons or Companies, in their 
{ound Minds, will not attempt them, but when the Cauſe is 
{o apparent, that they who ſuffer them to ſtand alone in ir, do 
bur invite and encourage Atterapts upon the Lives and Li- 
berties of all : Bur if, as often ſuch there are, hot Men over- 
valuing themlelves, or the Strength of their Adherents, will 
endeavour to. deltroy a good Government to raile their 
Faction, or accompliſh ſome low Ends of their own ; the 
Prince has ſufficient Security with the Laws and Hearts of 
his People on his fide : And how ſtrict ſoever the Laws are, 
tis a vain thing to expect Safety from them alone, when any 
part of that Authority from which they flow, is render'd 
cheap, or invaded with an high hand. And they who 


. think to get above all Law, will find tneir open Viola- 


tions to give the ſame Freedom to others, which they 
take to themſelves. 

« It ought, ſays the Lord Clarendon, prudently to be a_ Cla- 
© conſ{ider'd whether People may not be very naturally diſpos'd Soong if 
« to uſe that Force againſt him, that declares himſelf to the Levia- 
« be abſolv'd from all Oaths, Covenants and Promiſes : 94> Þ+ 48: 
« and whether any Obligation of Reaſon, or Juſtice, can 
<« eſtabliſh the Government in him, who founds it upon ſo 
« unrighteous a_ Determination. 

As a judicious Perſon has well obſerv'd, © It ſingle Per- The mew 
« ſons, or many together be injur'd by the Prince, they _ Al 
« are oblig'd to ſuffer quietly, rather than diſturb the p54 #%: 
<« Publick Peace, and in this cale Paſ/ive Obedience is a An. 1689. 
« Chriflian Duty, and is neceſſary to the Quiet of every Ta 
© Nation ; ſince the beſt Governours may by miſtake injure 
« ſome few; and if they do ſo, that doth not break the 


* Compatt, becauſe all the People cofleively, or repreſen- 
C3 a: catively, 
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VI # 
| <« tatively, were but one Party in the Stipulation ; and there- 
« fore thoſe As, by which a King maſt forfeit, are ſuch as 
: « are likely to take away the Rights of the whole People, 
. « or aim at changing the Form of the Government, tub- 


« yerting the Laws: In ſuch caſe Paſſive Obedience is nor the 
1 | « Duty of a (ommunity, who have Rights and Liberties 
 : « ſecured by Law ; and for the whole People to ſtand by 
&« filent, and ſee that done, is the greateit Folly, and the 
= « higheſt Treachery to their Country and Poſterity. : 
| Doftrine of Bur as this Gentleman asks, What can the Friends of their | 
Non-reſ= preſent Majeſties pretend to palliate their ( ontempt and Scorn of 
france, Þ1- the current Dofrine of Paſſive Obedience ? Some would as, 
whether he does not exclude himſelf from the glorious 
number of Friends ? 
Nor will they be {hy of affirming that he does ſo, when 
they obſerve, that he contends that they forgot their Dncy 
Pag. 3 both as good (hriſtians, and good Subjetts, who declared for the 
Prince of Orange, bis now Majeſty, before the late King aftually 
left the Nation. | 
Yet he ſeems not aware, that while he blemiſhes theſe, 
with ſetting up themſelves againſt the Dofrines of Chriſtianity, 
he condemns, not only fome of our ( lergy, bur the Church 
of England, for maintaining a Do&rine, which he does not 
deny to be deſtructive to the Conſtitution of our Govern - 
ment, and to Mankind : by which one would be tempred 
ro think, that his buſinels is, ro make Men not only our of 
love with Crowned Heads, but with Ctriſt;anity it felt. 
As to particular Perſons he confeſſes, that the beat of ( on- 
Page 36. troverſy has miſled ſome of the (hurch of England, to write too 
much in favour of wicked and tyrannical Princes, even to the | 
encouraging them to do worſe, than otherwiſe they would, Where © 
he taxes their Dofrine of Non refiſtance with encouraging * 
Tyranny, and ſuch exceſſes of it, as the Tyrant would not ! 
otherwiſe preſume upon. | : 
| Nor does he leſs condemn the whole ( burch. The Difly- 
Pas 3. alty, \ays he, of two other Parties have made the Church of 
Fngland take into the contrary Exiream ; and, as a Jeſuit wiſh'd 
it might do her much good in ſcorn ; So ſhe had like to have pay'd 
too dear for the pretence : and they who would now again ſacrifice 
her to their Intereſt and Reputation, are, to ſpeak |oftly, none of 
her beſt Friends. They pretend we have not ſuffered enough for 
onr Religion to juſtify our Reſiſtance, Why? according to their 


Principles, 
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Principles, we ar? never to reſiſt whatever we ſuffer, but to ſufſer 
on till there is not one left to reſiſt. 

Herein 1 confeſs he makes a true Repreſentation of 
that Principle which himſelf runs into ſo naturally, that he 
is not ſenſible of it. 

Bur is not this by him judged to be an Extream to be a- 
voided ? Does he not yeild that the Church of England has 
been made to take into this Fxtream, out of abhorrence to the 
other? Nay, does he not in effe&t admit, that himſelf and 
others ſacrifice the Church to their own Intereſt and Reputation, 
while, that they may juſtify cheir Extream, they condemn 
thoſe who avoided both Scylla and Charibdis, in Making to 
an happy Port, along with our (ear and his Fortune. 

God forbid that it ſhould ſtill be Mens Intereſt to juſtify 
that Extream ! and let them enjoy the Reputation, of never ac- 
knowledging an Error, tho the moſt grols and pernicious. 

But what a miſerable Defender has our (bhurch, which 
muſt needs reject {uch Doctrines and Defences ! 


If Church-men are the ( hurch, States-men the State, 
Truth may profane, or lybel elle the Great. 


VII 


This Gentleman pretends to have the Scriptures, and all Pap. 35: 


Primitive Antiquity on his {1de, to which he would draw in 


the Church of England ; which upon a rational Conſtrudti- 7741+ 


on cannot be thought tro mean more than, that we are 
bound to obey the King's Legal Commands, and not to reſiſt him 
while he continues King : nor has that any thing againſt 
the Suppoſition of a Civil as well as Natural Death. And 
as to the two other 'Topicks, it is to be conſidered, un. That 
the Scriptures meddle not with particular Conſtitutions, but 
give a general Rule for Obedience ( which is more than bare 
Non-refiſtance) according to thoſe Conſtitutions which are 
God's Ordinance, as he authorizes Human Laws, in Civil 
Aﬀeairs, nor contrary to his own. And, 2. This Gentle- 


man himſelf ſets aſide all Primitve Antiquity when he con- Pax. 3. 


feſles, that in thoſe times rhe Religion was contrary to the eſta- 
bliſhd Laws; and ſo Men could not be perſecuted for it 
againſt Law, at leaſt not ſo as to come up to our caſe : eſpeci- 
ally if we take in what he acknowledges farther ; 


So Jovian, 


The Roman Emperors, {fays he, under whom they liv'd, were p. 85, 86. 
abſolute independent Princes, whoſe Will was the Law ; and the Con- Julian aid 


ſtittition of the Empire differed vaſtly from that of England, | 
F 


erſecute 


em legally, 


fo Vid. p. 91. 
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ſo that we are not under the ſame Obligation they were ; becauſe our 
Princes have not the ſame legal Power as the Roman Emperors 
had : but then T doubt not but we are as much bound to ſubmit to 
the legal Commands of the King of England, as the Primitive 
Chriſtians to the legal (ommands of their Princes. But, lays he, 
this was no part of the Controverſy under the Reign of James 2. 
who had as little Law as Reaſon for what he did. 

If this be not a giving up all Primitive Antiquity, I ſhall 
never pretend to underſtand how words ought to be 
taken. 

Since therefore, neither the Scriptures, Primitive Antiquity, 
nor the Dofrine of the Church of England are againſt chem, 
who embrac'd and afliſted in the Deliverance which his 
preſent Fajeſty vouchſat'd us; it became not this Gentle- 
man, who takes ſuch pains to purge himſelf from having 
any hand in it, to cenſure thoſe Worthies who had, as not 
behaving themſelves like good Chriſtians and good Subjetts. 

And to call them a few, is almoſt an equal Reile&tion 
upon the honour of the Nation, which has never been 
backward in freeing it felf from Tyranny ; and vvas 
ready as a Man to act in this King's Service, before they 
were lo juſt as to lay the Crown ar his Feet ; nay, before 
Succels had crown'd his glorious Enterprize : which almoſt 
all were eager to evidence as they had opportunity ; and 
I may ſay of many, with Mr. Cowley in his Deſcription of 
Envy. 

" T hey envy even the Praiſe.themſelves bad won. 
| That the Body of the Nation were thus forward, is mani- 
feſt in their declaring by their Repreſentatives that the late 
King had broken the Original Contra&t ; vwvhich mult have been 
before the Judgment paſs'd upon it, or ortherwile the 
Judgment were not warrantable. 

When the Gentleman vvill allow of no "Title in bis pre- 
ſent Majeſty, but real Conqueſt over the Nation as vvell as 
the late King, and lawful, meaning lineal, Succeſſion ; either 
of yyhich Titles he ſuppoſes he may claim by ; he would 
do yvell to conſider, 1. That he refle&s upon the great 
Repreſentative of the Nation, which founds ic upon the -0- 
thers Milgoverament. 2, He ſets it all aſide, when he owns 
that this King does not claim by Conqueſt ; nor in truth 
could he be a Conqueror, who was not only invited by thoſe 


bur 
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but was pray'd for, and receiv'd with open Arms, by the 
Nation in general ; tho indeed ſuch an univerſal Conſenr, 
with ſuch Inducements from Gratitude and the common 
7 Neceflity, ought to ſubdue all Scruples, as much as the moſt 
7 real (Conqueſt. 
Fd And this Gentleman muſt yeild that our King does not 
claim as lawful Succeſſor, if lawful be- confined to Succeſſion 
in the Line, not only as the Predeceſſor is alive, and two are 
inveſted vvith the Soveraignty annexed to the Crown of this 
* Realm, which according to Dr. #1. and others of that Notion, id. Dr.H: 
4 is voaidand null, but if Conqueſt ( which could be no Foun- ** Za: 
; dation for Hereditary Succeſſion in the Conqueror) be out of A : —_—__ 
the quettion, according to this Lay-Gentleman's Principle, there 
could be no colour tor the Siccefſion, but a bare Deſertion, 
or leaving the Kingdom without providing for the Govern- 
ment, which whether voluntary or involuntary he matters 
not ; and conſequeatly, as this raight be forced and ſubmir- 
ted to animo revertendi; that alone could not devolve a 
Right upon a Succeſſor : Shall no Miſgovernment whatever 
put an end to this Right, yer ſhall a ſuppos'd faultleis 
Deſertion * How could any upon this Principle excuſe the 
Attempts for reſtoring King (harles the 'Second 2 Men 
cannot reaſonably hope to ſerve their Party with Notions, 
which would condemn more of them: than they can pretend 
co juſtify. 
Beſides, cfletually to ſet aſide the invidious Suggeſtion 
: of a real Conqueſt over the. Nation, and ablur'd one of a 
| legal lineal Sacceſſion, in luch Circumſtances as atrend this 
Caſe; his Majeſty cannot be preſumed to claim the 
Crown, but as he received it, nor to have receiv'd ic bur 
as jt was offered, which was upon the Vacancy of the Throne, 
through the others Violation of the Original ContrafF between 
” Prmce and People. 
y, Bur if, for the ſake of an unreaſonably diſaffefted ,,. _. 
Party, Men ſhall be allowed to refle&t, nor only upon 
thole, who being duly diſcharged from their Allegiance 
to the late King, aſſiſted this from the beginning in 
{ertiing the Kingdom , but upon the Proceedings of our 
true Repreſentatives, and the Settlement it ſelf, for fear 
leſt the expoling their Infolence - and Folly ſhould ex- 
aſperate them ; uw would argue that diftruſt of the Caule, 
which would be a greater Juſtification of their Inſo- 
4 I | | lencies, 
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lencies, than they can derive from any .other colour. 

But if, as our Repreſentatives have judged, and thereby 
concluded us, the Contra&t was broken before they deter- 
mined ſo ; what ought to have reſtrain'd them, who were 
ſo inclin'd, and had opportunity, from meeting our Great 
Deliverer, as the Jews did Alexander, wita an Aigh-Priſt, 
or Biſhop in the Van? 


And they who leave wholly to Providence, what may 


require their Co-operation, deſerve an Epicurean God, like 
unco themſelves, meerly Paſſive, or unactive, while the 
World goes round. 

This Gentleman tells us, that as we had no diſlozal Exhortations 
from Preſs and Pulpit to perſwade Men to fight againſt their 
Price (tho he might have mer with many a ſtrong innuendo, 
enough to have ſtigmatized a poor Whig ) ſo neither had we 
any to perſmade us to fight for him, but the thing was commutted to 
God to determine as be thought fit ; and he lays, if it were unlaw- 
ful to reſiſt bim, it was alſo as unlawful to aſſiſt him, and enable 
to deſtroy the true Religion, the Engliſh Liberties and Immunites, 
nay the very Nation. in, 

Now it 1s evident, that if our preſent Xing had not re- 
ceiv'd Incouragement from many in this Nation who had 
promiſed, and were ready to aflift him as occaſion might 
{erve, the bare non-reliſting the late King and his Army, 
had enabled him to deſtroy the Engliſh Nation, which "tis 
granted that he was bent upon, and therefore aſſiſting our 
preſent King was not only no Sin, bur a Duty, by the lame 
reaſon that 1t was a Duty not to aſlift the other. 

But they who are of a contrary Opinion can by no 
means excule themſelves, for not fighting for the late 
King, or endeavouring to aſſiſt him, when he ſtood in 
need, and required it of them; for if he continued their 
lawful Xing, whom they were bound not to reſiſt upon 
any account whatloever, according to this Advocate for 
the Non-aſfiſters, they were obliged ro obey all his legal Com- 
mands ; and they were certainly equally bound as they 
would be true to their Oaths to bear him Faith and true Alle- 
giance, and to their Power to aſjiſt and defend all Zuriſdiftions, 
Privileges, Preheminencies and Authorities granted or belonging 
to him, as King, or united and annexed to the Imperial (rown 


of this Realm. 
This 
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Z This they were certainly bound to againft a Foreigh Force, 

j tor Preſervation of that Head of the Government, which, 

Z notwithſtanding the moſt cyrannical Sway, they will have 

= Afiill ro be God's Miniſters to them for good, and which their Vid. pag. 1: 
Prayers, and Tears, joyn'd co temporal Arms, might have 
rendred ulfeful to their purpoſes : Tho they were not-ob- 
liged to affift him in the Execution of illegal Violences, yer, 
it rhey were to bear with him notwithſtanding the utmoſt, 
they were in other things to help him carry on the Govern- 
ment : and their Sins of Omiſſion, muſt needs be as hainous 
as others of Commiſſion. 

Nor is this Gentleman more happy in appealing to Pri- 
mitive Antiquity to juſtify the Non-aſ/ſting, than he has been 
for the Non-re/iſtmg Dofrine: For thole Fathers who forbad 
a Souldier's Lite, did it not as 'twas in the Service of Pagan 
Emperors, but upon Suppoſition that the uſe of the Sword 
was unlawtul for them ro whom they gave the Precept, to 
which end he that takes the Sword ſhall periſh by the Sword, was 
applied, which yet was originally meant, only of taking it 
up without a lawtul Call. 

But Tertullian, on whoſe Authority our Non-refiſter relies, 
agrees that they who had taken the Military Oath to Pagan 
Emperors before Baptiſm, were bound to fight for them ; 
according to which, they who had ſworn Allegiance to 
King Charles the Second, his Heirs and lawful Succeſſors, and 
ro defend the Rights of the Crown; nay, all they who 
had ſworn at any time before our Seers had their Eyes 0- 
pened, by their feeling the Effe&ts- of their own Doctrine, 
were, upon pain of Damnation, to fight for the late King, 

. till thechance of War had decided the Controverly. 
And whatever liberty of judging he charges as the Con- 
ſequence of the reſiſting Dofrine, will fall upon the non- 
aſſiſting, which is as truly a departure from Duty, and as 
; reat a breach of the Oath of Allegiance, while the Duty 
* of Allegiance remains, as the other. Let him aſſign the 
' time from whence it was a Duty not to aflift, and I ſhall 
7 not ſ{cruple to pronounce, that from that very time Reſr- 
ſtance was as warrantable, and more honourable. 

But ſuppoſe, for once, that the Primitive Fathers were 
againlt fighting for Pagan Emperors, as they were Pagans, 
and to bring ir home to the late Caſe tnat the Proteſtant 


Jacobites were excuſable from fighting for the late King, 
e as 
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as he was a Papiſt ; would not this be a virtual diſabling 
him from being King of this Proteſtant Nation ? tor o- 
cherwiſe, as it is an undoubted Prerogarive, or Priviledg of 
this Imperial Crown, for the King to make War and Peace 


- when he judges it firting, notwithſtanding Mens Oaths to 


defend all the Regal Priviledges, they were not bound to 
defend this, eſpecially if the War were againtt Proteitanrs ; 
in which caſe, the Subje& would take to himtelt the Judg- 
ment of the Juſtice, or Expedience of the War, as much as 
others do of the neceſſity of reſting, 

Or, ſuppoſe yet farther, that the late King bad dilcharged 


his Mercenaries, and commanded the Hina, by Law etta- 


bliſh'd for the Defence of the Kingdom, to march aad 


fight againſt his preſent Majeſty, had not this been a legal 
Command ? The King's legal Commands, he agrees with me, 
that we are bound to obey, yet he with all agrees, that it 
was unlawful to affiſt the late King againſt Thus, before he 
was crown'd : How then can the matter be adjuſted, with- 
out yeilding, that the late King loſt his Regal Power by 
aſluming a Tyrannical one ? 

This may ſuffice to ſhew, that they who reſiſted the 
late King, did it not out of Principles either Anti-chriſtian, 
or Anti-monarchical ; and that they who are for the non-rejijtmg 
Detfrine, as it paſt for current in the laſt Reign and che tore- 
going, and yet pretend a Zeal for the preſeat Govern- 
ment, do but daub with untempered Mortar ; and as they 
were not to contribute to the late Revolution, lo much as 
in their Prayers, but on the contrary were to pray for the 
late King's Viftory over all his Enemies, and in effect char God 
would keep and ſtrengthen him in his Kingdom, as well as in 
thar Worſhip, which they could not bur know not to be 
God's true Worſhip; So it that miſguided Prince ſhould de- 
fert Jreland, and return into their Arms, for a Puniſhment 
of thoſe Opinions which occaſioned his Ruine, their 
pretended Loyalty to this King, if they prove true to 
their Principles, muſt fall to the ground: 4nd the leaſt 


puft of Wind, adverſe to us, but proſperous to the Jacobires, 


would blow up that Fire covered with deceitful Aſhes, 
to the extinguiſhing of which I ſhall readily devote my 
SErVICE. 

The Lay-Gentleman who has extorted my Refle&tions, by 
his indecent Cenſure of the Subjects of this Monarchy, who 
| contri- 
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contributed towards the late Revolution, thinks it clear that 
the Dottrine of Paſſive Obedience is no way concern'd in the 
Controverſies now. depending, between the Friends, and 
no Friends, it not Enemics to: their preſent Majeſties ; 
having, in his vain Imagination, pur it paſt queſtion thac 
the Willianutes were: neither good Subjetts under the late Ad- 
miniſtration, nor good (hriſtians, and true Members of the 
Church of England: And that his good Chriſtians and true 
Members are the only Perſons, whoſe Principles may be 
relied on now. | 

Yet ſince he will have the Senſe of the Church to be 
known from the Cry of the Clergy, and a Biſhop, ſuppoſed 
to be a Martyr for it, may be preſum'd to give the Senſe 
of that Truth, which he would be thought: co atteſt to 
the laſt. 

It this Gentleman will not hear me, ler him hear the 
Church, tor his Conviction in this marter. 


The late Biſhop of Chicheſter's Paper. 


Eing called by a fick, and T think a dyins Bed, and the good 

Hand of God upon me in it, to take the laft 'and beſt Viati- 
cum, the Sacrament of my dear Lord's Body and Blood, I take my 
ſelf obliged to make this ſhort Recognition and Profeſſion. 

That whereas T was baptized into the Religion of the Church of 
England, and fuckea it in with my ilk, 1 have conſtantly adhered 
t0 it through the whole courſe of my Life ; and now, if ſo be the Will 
of God, hall die init , and I had reſolved, through God's Grace 
aſſiſting me, to have dy'd ſo, tho at a Stake. 

Had whereas that Religion of the Church of England, taught 
me the Doctrine of Non-refiſtance and Paſſive-Obedience, which 1 
have accordingly inculcated upon others, and which T took to be the 
diſtingu ſhins Charafter of the Church of England, I adhere no 
leſs firmly and ſtedfaſily to that, and m conſequence of it, have in- 
curred a Suſpenſion from the Exerciſe of my Office, and expefted 
a Deprivatim. T find in ſo doing much inward Satisfaftion, and 
if the Oath bad been tendred at the Peril of my Life, T could only 
have obey'd by Suffering. 

T defire you, my worthy Friends and Brethren, to bear Witneſs 
of this upon occaſion, and to believe it as the Words of a dying 
Man, and who is now engaged in the mo$t Sacred and Solemn A of 
e 2 conVer- 


R11t 


conver ſing with God in this World, and may, for ought he knows, to 
the contrary, appear with theſe very Words in bs Aouth, at the 


dreadful Tribunal. 
Manu propria ſubſcripſt, 


Johannes Ciceſtrenſis. 


This Profeſſion was read, and ſubſcribed by the Biſhop, 


in the Preſence of 


Dr. Green, the Pariſh Miniſter, who adminiſtred, 
Dr. Hicks, Dean of Worceſter. 
Mr. Jenkin, his Lordſhip's Chaplain. 
Mr. Powell, his Secretary. 
Mr. Wilſon, his Amanuenſis, who all commu- 
nicated with him, 


| Here 'tis obſervable ; 

1. That the Biſhop, as fallible as an inferior Clergy- 
man, died in that Opinion, which he had profeſs'd and 
mnculcated in his Life-time, ſo warmly and fo often, that him- 
{elf believ'd it: Tho it may be a Queſtion, Whether he 
would on his Death-bed have affirmed ( as he. had done in 
his Pulpic, where Mens Affirmations ought to be as ſo- 

Sermon at Jenn as at the laſt moments of Life, ) That they could 

Tunbridg: not enter into Heaven without particular Repentance, who 
in derifion were called Jenoramus  Jury-men ; becauſe they 
would enquire into the Credibility of Witneſſes, and 
icorned to enſlave themſelves to the Directions of Judges, 
or more powerful Influences from White-hall. 

And tho it ſeems the Tower had not wean'd him from 
his fondnels of Paſſive Obedience, perhaps ic did from that 
which he had expreſsd towards our then Court's firm 
League with France, while he believ'd it defign'd to curb 
none here but the Fanaticks. 

v9, 4 Theſe ſevere Truths, tho in proof beyond Contradidti- 
Defence of ON, I ſhould gladly let lie buried with him, were not his 
bis Profeſſion Ghoſt ſtill kept walking to do Miſchief. 
Paſwe Otes Andif the Authoricy of a Man's Perſon or Office ſhall, 
dience, and Without any other ground, be ſet up to condemn the far 
rx new greateſt number of Perſons, of ar leaſt equal Credic and 
An 1690. Station, it is no more than requiſite to ſhew that this Man 
iS 


as 
F F 
S 
% o, 
23, 
fu 
$aR 
$ 
£442 
»- 28 
LE 
J 
» 
£ 
i 


PREFACE XY 
is not more than others, exempted from Errors, and the 
Z common Incidents ro Humanity. 

d | 2. The Biſhop ſhews, that the Dodtrme of Paſſive Obedience, 
which he had incalcated, as the Doctrine of the Church of 
' England, and which he found himlelt oblig'd to propa- 
{ gate at his Death, is ſo far concern'd in the Controverſies 
now depending, that upon the account, or in conſequence of 
holding to ir, he had incurr'd Sulpenſton, and expected De- 
privation, for not taking the Oath of Allegiance to our pre» 
; tent King and Queen; wherein he abundantly confutes ous 
7 Son of the Church, | 
| And all the Authority which can be deriv'd from the 
Biſhop's Dying-Declaration, to prove the Difrine of Paſſive 
Obedience to be the. Do&rine of the Church of England, 
equally proves that this is eſſential to the Controverſies de- 
ending, between the Friends of the late Government, and 
the happy Subjects of this. 

As a juſt Corollary from which, we may affirm, that 
no Man who is true to the Doctrine of Nomn-reſitance, 
; or Paſſive Obedience, can bear Faith and true Allegiance 
to our King and ucen. In conlequence ro which, as I 
' have above ſhewn, ſuch are bound to their Power to 

aſſiſt the lace King, and to maintain the Regal Rights 
which he till claims, as King of England; it they are 
entruſted with any of our King's Secrets, to reveal them 
to the other; and to employ all thole Advantages, which 
his Majeſty's Favour may give them, towards the advancing Preface to 
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wn ems ro which they believe themſelves unalterably ra Al 


And tho our King, with the Generoſity of Alexander, may 
cruſt himſelf with them, of whole at leaſt probable De- 
ſigns, he may have certain Information ; yet no Man need 
wonder that his Friends ofter him the- Notice, and that they 
would have that Do&rine extirpated out of the World, with- 
out vvhich, it vvere impoſſible tor him to have an Enemy 
in the Engliſh Nation, but a Papiſt, And even among 
them, I dare ay, all but the bigorted Slaves to their Clergy, 
are lenlible of the benefit of his Protection ; and may en- 
courage themlelves in civil Obedience to him who is King 
over them, from the Examples of St. Anſelm, with other 
holy Men, and the generality of their Clergy, who quietly 
obeyed the Power vvhich protected them, without conſider- 
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ing, whether the Perſon who adminiſtred ic ſtood next in the 
Line, or no. | 

And tho it may be excuſable for 2a dying-Man to juſtify 
his own Sincerity to his private Friends, yet when the mar- 
ter vvhich he affirms is of ſuch Conſequence to the Peace 
of that Government which had relcued him, and the 
Church in vvhich he had ſuch a Truſt, from impending 
Ruin, and afforded it and him ſure Protection, tho he had 
diſabled himſelf from farther benefit ; he ought not, cer- 


tainly, to have taken fuch Pains to tranſmit his Opinion to 


the knowledg of the unthinking Vulgar, who vvere likely 
to be influenced by it ; unleſs he vvere certain, beyond the 
leaſt ſhaddow of doubt, that this was not only a Truth, 
but of ſuch a nature, that the Sin of Ignorance in others 
were damnable : Or elſe, that the Reftoration of the late 
King were preferrable tro Submiſſion to this. The laſt, I 
hope, his Admirers vvill nor {ay ; and fince the firkt evi- 
dently depends upon Points of Lavv; tho ignorance of 


human Law cannot reaſonably excule before Men, who 


know not the Heart, and when the Plea ought ro be 
allowed, when not; yer there is no doubr but it will be- 
fore God. 

But who would not be impatient to find our great Laws- 
Caluift Dr. Z. to juſtify his Diſafte&tion to the Govern- 
ment, under the Umbrage of the Biſhop's Declaration, and 
ro boaſt himſelf a Contfeſlor to this pretended Martyr, 
vvithout producing more colour for it, than a dying-Bi- 
ſhop's Belief, that this is in Conſequence of adhering to 
the Religion of the Church of England. 

Had any one publiſh'd thus much in the Reign of [n- 
nuendoes, when Dr. H, was the Trumpeter to the Imperial 
Power, in Contradiſtin&tion to the Political one, he vvould 
have met with Col. Sydney's Doom, who ſuffered for pub- 
liſhing Fickfian Treaſon all over his own Study. 

And were Dr. H. to be judg'd by his own Law, tis 
certain he vvould be pronounc'd a Traitor, if the Publi- 
cation of this Paper vvere prov'd upon him, For in his 
Fovian he ſays, What tends to Treaſon is Traiterous.. 

The Lord Hollis his Book againſt the Biſhop's voting 
in Capital Caſes; he lays, fur the ſame Reaſon is an impious 
and treaſonable Book; becauſe it abounds with Falfifications of 
Records, &c. and aſſerts that the King # one of the three 
. : | Eſtates. 
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Eſtates. And the Dialogue between the Tutor and Pulpit is a Pag. 237. 
treaſonable Piece, becauſe it miſrepreſents the Engliſh Government, 
as if it were a Reciprocal Contrat# betwixt the King and the 
People ; and as if the Parliament ought, whether or no the King 
pleas'd, to fit till all Grievances were redreſs d, and Petitions 
anſwer'd, by the laſt of which the Biſhops were Traitors  _ 
for their Propoſals ro King James. And by the former, all ood = 
choſe Paſſive-Obedience-Men are Traitors, who publickly pe/ats 
maintain an Opinion which neceſlarily implies, that the 
Righr of the laſt King could not be alter'd or diminiſh'd, 
for any matter which induc'd King William to undertake 
our Deliverance. 

It Men of the Doctor's Opinion will be exaſperated for 
being driven from their Coverts, they ſhould conſider that 
they ought rather to be thankful, that they are pur to no 
turcher Mortfication, while they ceale not to give jealouſy 
co the Government, by maintaining or patronizing, what 1s 
inconliftent with that Peace, vvhich-chey are bound to pray 
for. 

But Dr. F7. it ſhould ſeem, now aims at the Glory of Jovian; 
taking that boldneſs and liberty of ſpeaking and afing, wvhich he ® © 
lays was common among ( onfeſſors, by which they ſhewed the 
greatneſs of their Zeal to. ſuffer for God: and how much they de- 


ſþis'd that Authority wyhich was over them, in Competition with 


their Duty to God. And this may be to retrieve his Repu- 
tation for not calling; the late King .an Tdolater, a Bread- 1b. pag: 96: 
wor ſhipper, a Goddeſs-wor ſhipper, a ( reature-worſhipper, an Image- 
wor ſhipper, a Wafer-worſhipper, 8c. which we might have 
expected for the making good his Vapour before he came 
co the Trial. 
- Did his then Silence agree with that ſupernaturul Courage, Pag. 297: 
which he vvas fully perſwaded God would inſpire him with ? 
And does it not ſeem odd, that the Inſpiration ſhould 
{cize him to the Prejudice of that Government, under which 
alone it can realonably be expected that Proteſtancy can be 
{upported ; but ſhould be vvanting in a Popiſh Reign ? 
The Jews had a Divine Caution againſt receiving even 
thoſe, Prophets who vvrought Wonders, if they labourd 
to withdraw Men from the Worſhip of the true God. And 
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Auency of ſome Mens Prayers, or rather to that lying Spi- | 
rit in the Months of the Jewiſh Prophets, which encouraged 
Ahab to go out to fight, for what had formerly been in the 
Poſſeſſion of the Crown of [/rael. 
3. The Biſhop will have this Doctrine of Paſſive Obe- 
dience to be the diſtinguiſhing Charafter of the Church of . 
England; and therein admits, that ſhe holds ic in a manner 
diftering from all other Proteſtant Churches. And it this 
be ſo, the acting or believing according to ir, can be in- 
cumbent only upon the munfeigned Aſſent and Conſeut-Men. 
Bur we of the Laity, vvbo believe our ſelves to be true 
Members of the Church of England, may be allowed to act 
without any regard to that Principle, which vyould diſtin- 
guiſh us from all other Proteſtants. And how much ſo- 
ever ſorne may be concern'd to keep up the DiſtinCion, ris 
ro be hoped chat we ſhall be more wile, and more true to 
the Intereſt of the Church univerſal. 
If, as the Biſhop lays, the Religion of the Church of 
England has taught this, and this is the diſtinguiſhing Charafter 
of this Church, vvill not Men ſay that he makes this 
Church to have a Religion as well as Ceremonies of its 
own ? | 
The 2if. : A Prelate more delervedly eminent, tells us, That the 
chief of Se- ſign of the Crols is the Right of Admiſſion into the Church 
fFaraiw. of England, as Baptiſm into the Catholick. Bur accordin 
co this Biſhop, the Admiſſion into our Church ought to be 
upon the Condition of ſubſcribing this Do- 
Jovian, Pp. 227. ſpeaking rin, which his God-fathers and God-mothers 
the Church of England and , - a. 
himſelf, © Tt is ſhe that Were to have promisd and vow'd in his 
- _— = bro __ up Name. And then, tho he had nor, like Dr. H. 
« Paraſite, be. ad ( who, perhaps, herein played the Plagiary 
« Murderer : Poor Man! be from fovian ) {ack'd in this Religion with 
v4 6: Bog with bs 3% his Milk; he might well have been baptiz'd 
into It. 
T he Reaſons of this Biſhop's maintaining and endeavour- 
ing to propagate his Opinion, to the Ditturbance of our 
preſent Settlement (next co his Obligations to the late 
King, which the firſt miſunderſtanding was not to erace } | 
were apparently, } 
1. The ſourneſs of the Milk, which he had ſuck'd in from | 
his Nurſe or Mother ; which is known to have a great in- 


fluence upon the Conſtitution of the Body, and that upon | 
| ro. the 
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the Mind; infomuch that Mr. Dreyden, and ſotne other 
ſach Philolophers, have inſinuated that the Soul is nothing 


elſe but the Temperament of the Body. 


2. The prejudice of his Education, whereby he was 
caught to believe this to be part of his Baptiſmal Vow. 
Which being the only Reaſon that he has thought fit to bleſs 
us with, as judging it ſufficient ; in following this Epiſcopal 
Authority, he who was bred a Pagan ought to be a Pagan 
ſtill: And if we believe a topping Divine of the Church 


of England, the Pagans can produce better Reaſons for their /3d. war- 

ley's natural 
Fanatick, de- 
dicated tothe 


Belief in the true Crod, without having recourſe to the _ of 
CEBOY O 


England. F. 


Infidelity, not only than any we have yet had for this di- 
ſtinguiſhing Piece of Religion, but, than can be brought for 


Scriptures interpreted by the Church. But the Church 
which he complemented being the Church of England, the 
Popery of his Notion went down very glibly at that time, 
as the Authority of this ſingle Biſhop does with many 
now. 

3- The Weakneſs of his Judgment, which is obvious, 
not only in the wording his dying-Paper in ſuch a manner, 
as either condemns his own Church of Singularity, or all 
others of Corruption, in departing from that Religion 
which ſhe alone has the honour to profeſs ; but farther 
yet, if he were in his ſound Mind at the ſubſcribing his 
own, or Dr. H. his Confeſſion of Faith, he would have 
reflected, that tho he might have done enough to quier 
his own Mind, he had not us'd due means for informing 
himſelf of what he ought to preſs upon others, as a ne- 
ceſlary matter of Belief ; having debated it either witch 
Divines, who are but ſecond-hand Caſuiſts for this, or 
elſe with Lay-men of the Gentleman's Opinion, who would 
maintain the Do&rine of Paſſive Obedience, and yet ex- 
clude ir out of the Controverſy which it has raisd and 
keeps up. 

| 1 ſpeak not this without grounds: for in debate with a 
Divine of our Church, whoſe great Worth, Learning, Mo- 
deration, and Integrity have juſtly rais'd him above all 
degrees in Station ; the Biſhop did frankly confeſs, that he 
believ'd the Queſtion to iflue in a Point of Law: And 
for his SatisfaCtion he had diſcours'd with a certain eloquent 
Perſon, whom he nam'd, ſuppos'd to have ſuck'd in Law 
with his Milk, as the Biſhop did his new Divinity, nurſs'd 
5 up 


K1 


© 7 ohne h 


».9.0 


PREFACE. 


up fince Queen Elizabett>s days. But this Perſon being one 


who has ated upon the {ame Principle, and makes ic his 
Glory not to have his Opinion alter'd by his place, I think 
no Man who obſerves what lame work the Lay-Gentleman has 
made, of endeavouring to reconcile the Do#ftrine of Paſſive 
Obedience with Submiſſion to our preſent Government, will 
wonder, that he could not receive Satisfaftion from one, 
who held the {ame Premiſes with himſelf, but denies the 
Concluſion. 

This ground for the Biſhop's Pertinaciouſneſs, I muſt 
own, is not evident to all : bur his-conſulting Dr. A. is; 
who, I may well ſay, is hardened and ſteePd in his Pro- 


vid. Zetter Fefſion beyond hopes of Conviction ; ſince by the Writer 
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of this, he was long ſince admoniſtyd, of having ſhame- 


fully abus'd thoſe Authorities on which he relied, and of 
having, by his Conceſſions and ContradiRions, fully ſet 
aſide all that he would enforce : and this at a time, when 
chis Writer ran the utmoſt hazard by expoſing a Man, 
thought ſo highly to have ferv'd them who were in Power, 
and called themſelves the Government ; And when the 
DoCQtor, by refuting the Obje&tions, might have had the 
Reward, as vvell as boaſt of a Triumph. . 

Yet for the Comfort of them vvhom he then trampled 
upon, he- had diſabled himſelf of his Sting, vvhile he 
quitted the Authority of a Preacher of God's Law, for a 
partial Reporter, and Expounder of Man's. 

His Errors.or Perverſions, as far they concern our pre- 
ſent Controverly and Cgovernment, may be reduced to 
two Heads. 


1. The Eſtate in the Crown, and Derivation of it: 
2. The Rights or Prerogatives of the Crown. 


1. For the firft, he ſays, this Kingdom is originally 
hereditary, in an inalienable, indiviſible, lineal Succeſſion, by the 
Original Cuſtom and Conſtitution of the Engliſh Government, ty'd 
to the xext of the Blood: Or, as he has it elſewhere, fox'd 
in one Family, and lineally deſcending in Proximity of Blood. With 
this Zereditary Monarchy- an Interregnum, or Vacancy of 
the Throne, is inconſiſtent, as alſo its deſcending upon two 
Heirs at once. 

The Succeſſion vvhich he deſcribes, he ſays is from God 


alone, who. hath given it to the Royal Family for a perpetual Inhe- 
| ritance, 
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ritance, and hath by bis Providence ordain'd, that it ſhould come to 

one of them after the Deceaſe of another, according to Birth- 
right and Proximity of Blood : But God's Providential Appoint- Pag. 55. 
ment of one to reign, he grants, not of it ſelf, to carry the 

Right beyond the Perſon in Poſleſſion by ſuch Appointment : 
Wherefore tho Crod's Providence had often given the Ro- 

man Empireto a Man, and ſome of his lineal Deſcendants 

after him, he contends, that the Roman Empire was not He- Pag. 46. 
reditary, but Elefive, by the Suffrage of the Legions, and the 
Conſent of the Senate, according to the Cuſtom of the Empire : 

And ſo was, in his Senſe a Republican ſort of Fonarchy ; 

and Heirs, lays he, among them is to be taken in the Senſe it Paz 52 
then had, for choſen, or conſtituted Heirs, or Succeſſors. 

Bur the firſt riſe of the Cuſtom concurring with God's 
Providence to fix the Crown here, he makes to be the re- Pref: p: 7: 
puted Norman Conqueſt, which firſt brought in this limited way 
of hereditary Succeſſion unto one Line. 

This I rake to be a true and full Scheme of his Notion 
upon this Head ; whereby it appears, That ic wholly con- 
demns our preſent Settlement, as againſt that abſolute Right pref. p. 56: 
or Birth-right, to exclude vvhich, even in Reverſion, he lays, 
would be to oppeſe the Will of God. And yet till he diſprove what 
I ſhall offer againſt the belief of a Conqueſt made by 
JW. x. or {hew either that Cuſtom or Conſtitution which 
proves that the Crown of England has, ſo much as fince 
the ſuppoſed Conqueſt, been ſtrictly and indiviſibly tied to 

im or her who either was in Poſleſſion, or expected it, as 
next of Blood; I may affirm, that according to his own 
Hypotheſis, God has not ſo given it in his Providence. 

I vvould deſire no greater {cope to prove our Govern- 
ment to be fundamentally an Ele&ive Honarcy, keeping 
within a Family, but not confin'd to. the next of Blood, 
than he takes to prove the Roman Empire to be Elefive. Nor 
vvould I deſire any other Juſtification of the preſent Oath of 
Allegiance, notwithſtanding the former to the King, his Heirs 
and Succeſſors, than what himſelf vyould allow of in the Ro- 
man Empire. 

But if God has by his Providential Appointment transferted 
our Allegiance to our preſent Soveraigns, and no ſuch Ori- vid: :be 
ginal Conſtitution or Cuſtom, as is pretended, can be pro- _ > 
duced, which I have formerly evinced, and more at large concerning 


in the following Treatiſe, the Dofor's Foundation of n- _ _— 
T 2 alterable © * 
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alterable Allegiance to the laſt King failing, *tis odds, bit 
an Agreement berween a King, wich the Lords, and a full 
Repreſentative of the Commons of England, will bid fairer for 
being according to the Original Conſtitution of our Govern- 
ment, than the Dofor's fancied Fundamental, and indiviſible 
Entail of the Crown. 

If Conqueſt only, without any Original Entail by the 
Conqueror, or Conlent of the Conquer'd, has fix'd it to the 
next of Blood (tho in truth the Providential Appointments, till 
the 'Settlements occaſioned by the Quarrels between the 


'two Roles, have generally been otherwile ; ) then 'tis plain 


that this is ſuch a Right as may be entirely loſt by the 
conquer'd Poſleſſor. And as Will. 1. conquer'd Harold, 
tho he did not conquer the Kingdom, having been defign'd 
Succeſſor in the Confeſſor's time, and after invited by the 
Clergy chiefly; and coming to a ſpeedy Agreement with 
all in general : So this King conquer'd the late; for he 
who runs away without fighting, is at leaft as much con- | 
quer'd, as he who fights and is beaten; nay, in truth, 
more abſolutely : for he that is beaten, generally gets 
ſome Terms for himſelf, whereas the other dares nor ftay 
to take them. - 

2. As to the Rights, or Prerogatives of the Crown, by 
ſuch an impious vvay of uling Quotations as he unduly 
charges upon the Lord Hells, he goes about to prove, that 
all that Soveraign Power by which the Nation is govern'd, 
which muſt be equally abſolute in all independent Go- 
vernments, (in which ſenſe all Crowns that are not Feuda- 
tory, or any ways under a Foreign Power, are Imperial ) is 
by our Conſtitution veſted ſolely in the Perſon of the King. 
© In the Engliſh Government, ſays he, tho the Houſe of 
« Commons bears the ſhew of a Democracy; and the 
« Peers look like an Ariſtocracy among us, yet our Go- 
« yernment is a perfe& Monarchy, becauſe the Supream 
« Power is, as I have proved, neither in the one, nor in 
« the other, nor in both together ; but ſolely in the Perſon 
« of the King. 

Where he is not ſatisfied to have the Supream Power in 
the King in a ſupream manner, ſo as neither Commons nor 


teſtatis, '& Lords, nor both, have ir equally or co-ordinately, but no- 


movYo ha- 
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ſtatem. 


thing leſs than the abſolnte manner will anſwer his Scheme, as 
will appear farther | 
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« | was the more willing, ſays he, to make this Obſer- 
« yation, that when I ſpeak of Soveraign Princes, I may 
<« not be maliciouſly craduced, as if I ſpoke of them exclu- 
« fively of other Soveratgns, as it Monarchy were of ſole 
« Divine Right. For want of this Diſtin&ion; other Writers 
&« have had this invidious Imputation laid upon them. Bur 
« this Reaſon of nor reliſting the Soveraien, becauſe he is 
<« God's Vicegerent, and only ſubje& to him, is a common 
« Reaſon of Paſſive Obedience to all Soveratens, as well as 
« unto Kings, and unto Kings as well as unco any other 
<« JovVeraigns, GCC. 

« It the Government 'of Men, as well as Angels, be 
« from God, then it mult follow, Thar upon whomſoever 
« God is underſtood to beftow the Soveraign Authority, he 
<« muſt alſo be underſtood to beſtow upon him all the effen- 
« tial Rights of Soveraignty. = 
_ *Tis maaifeſt that this is upon Suppoſition that God has be- 
ſtowed the Soveraignty abſolutely ; for otherwiſe every one 
who has the Name ot Soveraign, would be equally enticled 
to all the Rights: And where God has not beſtowed all the 
Eſſential Rights, "ris as evident that he has not beſtowed the 


Soveraignty abſolutely. 


Accordingly, himſelf owns, that the Soveraign muſt be 4g. 235. 


always underſtood the real, and compleat Soveraign: becauſe there are 
many ſeeming Soveraigns, which are not really ſuch: and inſtances 
in, the Kings of Sparta, ſubje& to the Ephori, who being 
appointed by the People, he ſays, The People themſelves were 
the real Soveraten next under God. 

Upon which ſome may ask, Whether if our Conſticution 
in ſome caſe warrant taking up Arms without, or againſt 
Command from the King. that may not be done by the Au- 
thority veſted in the People, for preſerving the Conſtituion, 
without uſing the traiterous Poſition that the King's Authority 
may be turd againtt his Perſon ? And whether if there 
be ſuch a real Soveraign'y lodg'd with them to that end, 
and the Conſtitution likewiſe in ſome Caſes diſcharges Alle- 

iance, and makes the Perſon to whom it was ſworn 
ceaſe to be King, this Right can be alter'd or diminiſh'd 
by che Declaration, that it is not lawful to take up Arms 


againſt the King * : 
h 4 ' But 
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But to proceed with the Doctor. 

Pap. 242. In all Soveraien Governments Subje&ts maſt be Slaves as to this 
= particular ; they muſt truſt their Lives and Liberties with their 
| Soveraign: Which with us he ſuppoſes he had provy'd to be 
the Kimz, according to all the Rights of ablolute, or com- 
|. pleat Soveraignty. And having ſtarted up an Imperial Law, 
"hh Pag. 202. or Common Law of Soveraignty, for the evacuating the Po- 
Whit litical Conſtitutions of this Nation, made in the compleart 
FA Exerciſe of the Soveraignty, 1 am ſure, lays he, in this Realm 
| Ul Pag. 226. the Soveraign cannot wrong nor injure his Subject, but contrary to 


19h the Political Laws ; where perhaps he may ſerve himlſelt of 
URN Leviathan, Mr, Hobbs his Diſtin&tion, that his Soveraign may commit 
wy F. 98. Iniquity, but not Injuſtice or Injury in the proper Signihca- 
(i! | tlONn, —_— , 
{ | And thus a King of England has Right to make his Sub- 
ney Jets Slaves when he pleaſes. Tho this naturally follows 
bh, from the Dofor's Teners; yet one would have thought char 
Al - in Prudence this frightful Conſequence ſhould have been 
lem lefr for others-to find out; were it not that there was 
| ſome reaſon to believe, that by ſuch Prints and Preach- 
ments the People had been ſufficiently prepared for Sla- 
very. 
But here indeed the Dofor admirably diſtinguiſhes, that 
Wi this 15 with relation to particular Perſons, whom he may 
" | pur. 03) deſtroy one by one, or Company by Company, yet be has 
10 TT 210 Right fo 55 A the whole Peple by a Fe ( onſiitution 
Go of the Government from a Civil into a Tyrannical Dominion, &C. 
Yet even in this Caſe he allows of no Reſiſtance, but 
that ſtill being upon Suppoſition that the Power, which was 
reſtrained in the Exerciſe (a Power to act, and not to a&t ) 
was veſted abſolutely in the Soveraign, till he proves it ſo 
here, all his Authorities from Scripture, Homilies, or elfe- 
where, fall beſide the Queſtion, which is of one afluming 
an abſolute, or imperial Power, when the Conſtitution gave no 
8 Vid. Fort- more than Political one ; according to his own Quotation 
ji. ves prom out 'of Forteſcue, explain'd by the whole courſe and deſign 
eliz. of that admirable Vindication of our Laws. 
te After all, he owns the whole to be a Controverſy of 
j Law, that all the Laws of Men, are the Laws and Ordinances 
| of God. And ſo God's Law places the abſolute Soveraignty 
where-eyer Man's Law does. 
| Wherefore from the whole it follows, 
| 25 , 3. That 


light in thoſe Sufferings, vvhich are more the Reproach o 
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3. That Lawyers are the beſt Caſuiſts in this Point; 

2. That if our Law requires true Allegiance to be paid 
to the King in Poſleſſion, and allows of all Conſtitutions 
made by him with Conlent of Lords and Commons duly 
repreſented, then the new Oath of Allegiance is required 
by an Ordnance ot God; and they who refuſe it fight a- 
gainlt God, For the not obeying lawful Authority is evi- 
dently more a reſiſting God, than the forcibly oppoſing a 
pretence to Authority neither deriv'd from God, nor Man. 

This Inference I muſt own will not reach thoſe Paſſive- 
Obedience-Men who believe that Monarchy is the only Go- 
venment of Divine Right, or that human Choice or Con- 
icucions cannot intervene in the dilpolal of the Soveraignty, 
nor yet Dr. HZ. his own Notion of the Original Entail of 
the Crown. > 

Bur till che Dofor has anſwer'd the Letter formerly ad- 
diels'd ro him, or rejoin'd to Mr. Fohnſon, I ſhould chink 
this enough tor his Conviction, tho I do not expect that 
he will confeis it; For the Keeping up a Reputation with 
a Parcy, in hopes to become an Head, is a probable means 
for making good Terms for ones ſelf: And then the Party 
may {hifc for themielves. And this the Dofor may do the 
more honourably, having dropp'd ſome Expreflions, which 
a Man of lels Art and Subtilty than himſelf, may*afily turn 
to the Service of the Government that is uppermoſt. 

In the mean while, the poor. Biſhop, either through the 
Prevalence of his Diſtemper, the Weakneſs of his Judg- 
ment, or Violence of the Do#or's Importunity, has been 
incaced to ſubſcribe a Paper which may do much harm 
among them, to vvhom a Biſhop's dying-vvords, con- 
cerring matters of vvhich he was no competent Judg, are 
of more weight, than the cleareſt Reaſons, and moſt un- 


: - The C 
deniable Authorities. of th x oa 


Upon the Biſhop's Principle of affeted or acquired, TI vations upon 
am {ure unnatural Religion, the {currilous Obſervator, upon pn Ly 


Mr. Jobnſo's Remarks, chews the Cudd, in repeating his de- marks. 


F P. 6. Tos 
” 4 | ; . have frowd 4 
forae of either Gown, than Mr. ohnſon's; vvhich how- ls Poſt- 
ever this vain Writer, if Humanity, and the Conſciouſneſs bmw 4po- 


_ — i ur 
o* his own Deſerts, could give leave, vvould juſtify ex —_— 


poſt fafto , but our of his greac Tenderneſs allows him the _ Juſt 
, q ea the IN- 
choice of Death, as a gentle Coramutation of Penance. =47111i.y of 


h 2 Upon your Sentense, 
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_- Upon this Principle he imputes to that extraordinary 
by Perſon perfidious Apoſtacy from the Church of England, and 
[i ' the abdicatig bis Religion together with bus King, threacens che 
4.08 vid. Ti, Nation with Judgments, becauſe they have not kept their Miſter, 
if Page. the Lord's Anointed ; and charges all chem, who haviag ſworn 
Ins | Allegiance to the late King {wear now ro this, with Per- 
{kb | Jury, in ſwearing a direct Contradiftion to what was lawfully 
li 742-14 ſworn before; as if we might not, without danger of con- 
cradifting the former Oath, go upon the Suppoſal, thar 
there may be a Civil, as well as Natural Death of a King ; 
that an Oath ſworn to a Perſon as legal King, and in re- 
lation to the Laws, has no force, when the Law is either 
ſubverted or altered, or that the Law may tr.nsfer Alle- 
giance from the Perſon in Poſſeſſion, to a Succeflor legal 
by the Conſtitution of the Government, without need of 
Abſolution from any Power whatever : Dr. H. world reach 
this younger Brother, that paying Allegiance ro iuch a 
Succeſſor 1s part of the Oath, tho indeed there is a Que- 
lion between us, what Succeſſion the Conſticurion requires 
or warrants. = | 
f Jov. Pref, 'The Door contends that Faith and Allegiance is pro- 
i P- 53 miſled to the poſſible Heirs, according te the ordmary Rule of 
j Succeſſion, the Original and Fundamental Cuſtom of this Realm, 
i to which he gives the addition of Hereditary. 
bt vid. Pref. If therefore, as | have formerly ſhewed at large, and now 
z0 Predifti- in the following Treatiſe, our Allegiance has been duly 
ons & No- transferr'd according to the Original and Fundamental Cuſtom 
5 0 me uh 


ſtredamus, : 
Grebner, of this Realm, (whether Hereditary or not, or how far ſtill 


il, " being ſubject to that Cuſtom) then this removes all dan- 
, ger of Contradiction, and neceſſity of Papal or other 4b/o- 
| | lution. 


But the Spirit of Contradiftion is a Diſeaſe which aſſi- 
mulates whatever comes in its way; and it may be very 
Fe: dangerous. to meet this Zealot in his Paroxiſms, leſt he 
drive you to the Wall, and force you to confeſs, that a legal 
King and a Tyrant are but the ſame under diflerent Names, 
; and that the maintaining Tyranny is imply'd in ſwearing to 
ſt defend all the Rights of this Imperial Crown, and Political, 
ah not Deſpotical Monarchy, I am not enough diſpos'd for 
c Sport to obſerve all the Follies of his Invective, but ] am 
ſure the Government will not allow Mr. Johnſon's ſound 


Pag. 3: HAflertion, that no Man can authorize himſelf, in Abatement of the 
| Guilt 


—— > 


"20 


Guilt of denying that Authority which made the Oath, 
fince that Authority was received from God, who has 
not only in his Providence permitted, but by a fig- 
nal Interpoſition aſlerted, that Original Conſtitution of our 
Government from whence our Laws and Allegiance are, 
under God, derived; nor will it excuſe his malicious, as 
well as falſe Inſinuation, of no Title in our King, not one 
Precedent to warrant it, his being only King de fads, 


| and that thoſe Inducements, which mov'd the Com- 


afſfion of our great Deliverer, were Lies and Forgeries 


without which, lays he, they could never have driven their Pag. 2: 


Aaſter away. 


Wherein, tho he is more daring, yet he is more cunning 
than the Gentleman, who with Lay-ſ1mplicity yeilds the 
whole truth of the late King's ſubverting the (onſtitution, 
while the more ſubrile (lergy-man denies all, and puts us 
co prove it ; after it has been found by the Grand Inqueſt of 
the Nation, and confirm'd by the moſt Authoritative Judg- 
ment, which is of leſs weight with him than the haſtieft 
Church-Cenſure. I would gladly know of him,: whether 
notwithſtanding that Precept, Touch not mine Anointed, do my 
Prophets no harm; he has not deliver'd, or been ready to 
deliver many oft Czod's choſen or anointed People over to 
Satan, and the Secular Power, without enquiring| into. the 
ground of the Sentence ? And, whether the Un&ion of the 
Spirit is not as ſacred, as that which is us'd to Kings, and the 
right to the Sacraments and Chriſtian Aſſemblies, from 
which he vvould not ſcruple to - debar many -in virtue 
of an Eccleſiaſtical Cenſure, as Divine, - as a Right to a 


Crown ? | 


* 


But, as he affirms that the late King was driven away by 


Lies and Forgeries, he infinuates that this King's Government 


was founded upon them, and ſtands in need of -them for 


ics ſupport, than vvhich he may vvell ſay there cannot be pag, 21; 


a greater Evidence of a bad Cauſe; yet nothing but aſſurance 
in ſome hidden ſupport could make him thus infolent, and 


confident that his Tongue or Pen has not been too familiar with pag. 5; 
bis Thoughts ; and it is very : pleaſant that he ſhould till 


pretend to vvant Impunity for venting his lurking Scruples, 
I ; as 
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as if his bold Dogmatical Aflertions, direAly againft our 
preſent Government, aud in defiance of it, were more late 
than the proving matter of Fa&t contrary to what others 
alledg, the falbtying their Quotations, or ſhewiag the 
weaknels of their Inferences ; wherein he might with lafe- 
ty to bimfelf expole his Adyerſary, as be thiaks he does 
Mr. Johnſon, for betraying that Cauſe which he pretends 
to ſerve: Bur perhaps he believes that it he ſhould be 
thus cautious; he ſhould loſe his Reputation vvith his 
own Party, and give the Government encouragement 10 
uniſh him, vvhich he may fancy that it dares not do, 
vvhile he talks big, and ſeems aflur'd of being ſtrongly 
back'd, 


But it may not be amiſs to take a nigher view of the Folly 
2s well as Inſolence of his Boaſt, what feats he could do if 
the Law vyould Rand Neuter for a while. 


The Obſer- He promiſes in his own, and believes he may in the Name of _ | 
—_— his Brethren, that are yet wnſatisfy'd, that their refuſal. to 
lenge, comply ſhall lie no longer hid in lurking Scruples, and Reaſons beſt 

known to themſelves, than till their Superiors ſhall be pleas'd, 
with Indenmity, to allow them to bring them forth. 


Having, as he thiaks, made this fair Challenge, he con- 
cludes thar it is, Uncivility, Rudeneſs,” and an ungentile Inſolence 
to provoke them whoſe Hands are tied. 


It ſeems they would be at liberty to condemn this Go- 
vernment, as illegal, and founded upon Injuſtice : Bur if a 
Reaſon for this be demanded, O Sir ! our Hands are tied, 
provoke us not by asking vvhat is not in our Power; we 
can rail, and call you Rebels, infinuate that your King has 

.no Title, your Laws no Authority, bur you are very wun- 


civil not to allovy them vvho can give no Reaſon, to rail on 


withour it, Et 


However this Man undertakes if he might have Indem- 
nity in ſpeaking out, at che forfeiture of his Head, vvhere 
he ſays Mr. Johnſon's # due, before Judges appointed by the 
Government, to anſwer thoſe Queſtions, which he owns no 

| Alan 
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Man dare be ſo bold as to anſwer, and to back thoſe Anſwers with 
fuch Reaſons, which ſhall enſure bim the Priviledg of being for 
My. Johnlon «nanſwerable. 


Before the Judges have been appointed, he concludes, 
that Mr. Jobnſon's Head « due for writing, againſt the late 
King's Title: and, vvith art leaft as much Equity, we may 
ſay, that his Head die, for writing againſt the Title of 
this. 


Burt ſince he is willing to loſe his Head, if he cannot 
ſatisfy ſuch Judges, It is a pretty ſort of Indemnity which 
he deſires, not to lole his Head for any thing which he 
may offer betore the Judges; when he conſents to lole 
ir, if what he offers is not back'd with ſatisfactory Rea- 
{ons. 


Has he more to preſs, or could he do it more cogently, 
than Men of his Mind did in Parliament, where there was 
full liberty of Speech ? Or is it to be ſuppos'd, that there 
vvas not as good a Diſpoſition in the Majority of them 
whole Votes carry'd our Settlement, to liſten to ſuch unan- 
ſwerable Reaſons, as he can expect from any appointed to be 
Judges of the Controverly ; but perhaps, oblerving what 
Indulgence his Principle has met with, he may hope that 
he, or Men of the ſame Leven might influence the No- 
mination of the Judges; and 'tis evident that therein mult 
lie the only colourable ground of his confident and ridi- 
culous Challenge. Tho there is no Reaſon to appre- 


hend that Innuendoes ſhould be now, as they have been Inmendeer. 


in thoſe times which he juſtifies, when they were admi- 
rable Engines to dive into the bottom of the Heart, 
and fetch up thoſe ſecret Intentions which no foregoing 
Diſcourſe led to; yet, as one of the other Gown, 1 
ſhould advile. him for the future, not to make his Pen 
ſo familiar with his Thoughts as he does, vvhere, ſpeak- 


ing of Mr. Johnſon's Aﬀerrion, That King William # the p,, , 


rightfulleſt King that ever ſat upon the Engliſh Throne, which 
he may very well be, without ſuppoſition of coming 
to it in a manner different from all others ; ſince the Con- 
ſent with which he was crown'd was the moſt _ 
1 F A 


jt 
thy 
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{al that had been known in any Age, he ſays he is con- 
tent never to defire a greater advantage, than to reduce an Ad- 
verſary to the Abſurdity of making no difference between a Title 
and no Title. 


Wherein I fear he vyounds himſelf, while he thinks to hic 
Mr. Johnſon in the Eye, for his due Application of the felt- 
evident Diſtinction between Law, and no Law : and tho there 

' isno Law to reach Mr. Johnſon for his Refle&ions upon the 
late King and his Title ; this Writer may find a Law to puniſh 
him. And if he would be ar the pains to conſult our 
Records, Law-Books, and old Hiftorians, he may find 
full warrant from the Conſtitution to make a good Title 
in our King, upon the Determination of the others, and 

; ſuch a Conſent as Giod himlelt ſeenn'd to dire&, and ap- 


point, 


Yet ſince he ſuppoſes what is {aid by Mr. Johnſon of the Re- 

ciprocal Contract between Prince and People, to be like his 

Pag. 7. The OWN Aflertions, 4 begging the Queſtion, or at leaſt an haughty 

Reciprocal Tmpoſition of his own Sentiments without proof, but admits that 

Conrate if this could be ſubſtantially prov'd, it would go a great way to- 

Ib. wards a ( onvittion of thoſe, whoſe Conſciences for want of Infor- 

| mation IN T HIS VERY POINT, will not give them 
leave to take the new Oath. 


I would entreat him to ſhew wherein I either falſify in 
the Authorities which I have formerly produc'd, and here 
repeat with Additions-to this very Point, or make wrong 
Inferences from them, 


Which till he does, as a due Correction for his railing 
at Mr. Zohnſon ( whoſe Memory will flouriſh in after-Ages, 
when he ſhall be no otherwiſe known than under the Cha- 
racter of his Reviler) I may ſay, that his refuſing to ſwear 


Allegiance to our legal Goyernment, is Obſtinacy, and his 
diſtinguiſhing Faith, Faftion. 


And if he ſhould be call'd in Queſtion for that impo- 


tent Libel, and no other means of reducing him to Sobriety 
being 
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being effecual, ſhould, according to his ſnarling Reflecti- 
on upon the immortal Memory of the Lord Rnſſel, and 
other inferior Patriots, be condemn'd tro mount roward 
an Apotheofis, tor his meritorious Crime of Treaſon, againſt thar 
Power which has been ordain'd of God the moſt ap- 
parently, of any Civil Government that has been known 
tor at leaſt many Centuries; could he expeCt to be as 
much defird, lamented, and praiſed, by all that are them- 
ſelves worthy of Praiſe ? _ 


Should he, as he went along, tell the good People, that he 
ſuffer'd for that Do&trine which ſhall know no end, but when 
all things confeſs their Aſhes, and that tho his Sins are ſtrangely 
creat, yet he now pay'd his Head forfeited by the Letter ©: © 
of the Law, for Trealon - againſt a King which that ac- 
knowledges, where Mr. Jobn/on's is due, by a true equi- 
table Conltruftion, for Treaſon againſt one who is no 
King in the Eye of the Law : would not Men be rempted 
to make the Poet's Obſervation, upon ſuch a ſpruce and 


finical Malefactor ? 


mmm mmm p-mm—Crimina rafts 
SE Librat in antithetis, doftas poſuiſſe figuras 
Laudithr ——————_—— 


© In ſmooth Antitheſes his Crimes he weighs, 
« And his departing Figures force our Praile. 


I well know, that Men are as zealous for a falſe Religion, 
and their own Superſtructure of Hay and Stubble, as for 
the true Foundation. And they who expole their Addiri- 
ons are in danger, if not of ſuffering as Hereticks, of being 


cen{ur'd as Arheiſts. 


And tho falſe DoCtrines, like falſe Miracles, impare the 
Credit of the true ; yet he that attacks them after they have 
{pread, and gained the Name of ſacred, not only hazards 
himſelf, but while he untwines, or roots up the Weeds, may 
chance to ſhake ſome ſtanding Corn. 


k Which 
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Which may excuſe the early freedom which I have taken, 
to prevent the {peading of that new Law-Divinity in this 
Age, which roſe in the laſt, upon the fall of good Arch- 
biſhop Abbot, was rear'd up by Biſhop Laud's Canons, upon 
which the Parliament which brought in Car. 2. put a | 
ſufficient mark of Diſlike, and was fatned with the Char- 
ters of well-fed Corporations, and the Blood of its forward- 
eſt Oppolets. 


While I expoſe the Folly of ſome Mens Notions, which 
fight as much againſt our preſent Settlement, as againſt 
common Safety ; and ſhew the Obligation which lies upon 
Kings to keep their Compatts with the People, I would nor 
be thought to go about to looſen the Bond of due Subjecti- 
on to the Powers yvhich are over us. I am ſure they vyho 
vvill acknowledg none but King Zames to be their rightful 
King, have no colour to urge this againſt me; and yer, by 
means of ſuch falſe Alarums, they have made moſt dange- 
rous Approaches towards the Deſtruction of this Govern- 
ment. 


I vyould not be thought to revive the powerful He- 
reditary Offices of the Palatine of Cheſter, the High- 
Steward, and the Conſtable of England ; that Tribunirial Au- 
thority which they had, vvould be very dangerous in moſt 
times, and too great Incentives to ambitious Men to ſet up 
for themlelves, 


The Author -of the Sighs of France. enſlav'd, obſerves, 

Les ſoupirs that Charles Martel, air du Palais, or High-Steward, made 

ae la France himſelf King of France, and Pepin his Son caus'd himſelf 
Eſclave. EP . 

Memos. to be choſen, the Family of the Herovingians being re- 

p- 130 Jetted. That Eudes, Mair du Palais, upon the declining of 

the Houſe of (harlemain, took the Crown, and caus'd it to 

pals to Hugh (Capet, and that Hugh (apet and his Deſcendants 


wiſely ſuppreſs'd this Office. 


It has doubtleſs been no leſ the Wiſdom of this Go- 


vernment, to have the like Offices with us to be now only 
*£ : known 
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known in Story; yet they, at leaſt, are Evi- 
dences of the Engliſh Liberties, nor are the 
Liberties the lels, or the leſs inviolable, be- 
cauſe the Subjects of this Monarchy have had 
oreater Confidence in their Kings, than to in- 
11: upon having ſuch ſettled Officers ; who 
may repreſent their Grievances with the better 
Authority, and unite them in the common 


Cauſe, when the opprels'd Nation ſhould want 


nothing but an Head, under which they might 
become formidable to evil Aimiſters, who 
eicher think that the former Injuries which 


they have done, are too great to be for- 


cotten, and therefore ſeek for Security in the 
Ruin of them who had before {marted under 


KR 


Vid. Zes ſoupirs ds Is 
France Eſclave Mem. 9g. 103 
142. On doit recicillir, que 
quelque changement qui ſoit 
arrive dans le Gevernment a 
Pegard des noms, & des 
fontions des Principaux Offi 
ciers, Mairs du Palais, Con- 
neſtables, Chanceliers, Grande 
Combelloins, &c. a touts cete 


fans aurnn prejtdice des Proits 


ds Peuple ;, 'cs Officiers de la 
Cour, & aon de [4 Couronne 
ont en plus on moins de pouvoir, 
mais C eft par rarpert au Roy- 
les Drotts ae la Nation ſont 
roi. jours demeures en lens 


enter, 


them; Or, who, next to ſetting up themlelves, have no 
other aim but to make way for their ſuppos'd* King of 


Right. 


a 


Such Men pretend, that tho they cannot ſwear, or de- 
clare, that King Wiliam and Queen Mary are Lawful and 
Rightful Ring and Yuren, yet they can att in the Service 
of them as King and Queen ; and that there can be no 
danger from them, becauſe of the harmleſs Do&rine of 
Paſjive Obedience. Prayers and Tears alas! are all cheir Wea- 


pons, and with them they may ſollicit Heaven and Earth, _.. 
pray to God to reſtore their Prince, who they lay for the z,-,, if 


The 


Sins both of Prieſts and People is now kept out ; and encon- Prayer and 


unuliation, 


rage a Rebellion againſt him, who in their very Prayers to z,, *- wn 


God Almighty they will have to be no King. 


I may add, p. 0. 


/ —— 39- 

at we 1a 

Fleftere fi nequeant ſuperos, Acheronta movebunt. 10 longer , 
| be without 

y . -D 3. Ki 3 1 A 

« If neither Heav'n nor Earth afford them Aid} —— 


« They'll try to fetch it from the Stygian Shade. without God 


nihe torld, 


It fuch things as theſe do not ſhew that there was occa- 
fion, for my gathering together thoſe Precedents and Au- 
thorities, which evince, that in declaring for our preſent So- 
veraigns, the Nation has proceeded according to their In- 
herent Power, and in due form: I ar leſt ſhall have the 


Satisfaction of having, in my Capacity, {erv'd my Coun- 


p 
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C. Pliny, 
Ep. bib. 9. 


try; and, therein, I ſhall have more than my Labour for 
my Pains: which I may here cloſe with that of Pliny to 


his Friend Tacitus. 


Poſteris an aliqua cura noſtri neſcios Nos certe meremur ut 
fit aliqua; non dico. ingenio (id enim ſuperbum ) fed ſtudio, ſed 
labore ; &* reverentia poſterum. Pergamus modo itinere mſtituto , 
quod ut paucos in lucem, famamg; provexit ; ita multos e tene- 


bris & filentio protulit. 


© I know not whether they that come after will have 
© any care of us; we ſurely delerve from Poſterity ſome 
& Care and Eſteem, I do not ſay for Ingenuity ( for that 
© would argue Pride) but for Study, and Labour. Ler 
© us only go on in that way which we have enter'd upon ; 
« which as it has raisd ſome few Men to Splendor and 
< Fame; ſo it has drawn out many from Obſcurity and 
&« Silence. | 


kh 


CHAP. I. | 


HE Uniformity, tho unprofi- 
tableneſs of Truth. 1he In- 
ſufficiency of falſe Mediums to 
aefend this Government, us'd 

by Men who thereby ſeek only them- 
ſelves. Quietiſm in Allegiance ad- 
wanced by ſome. The Suppoſition of 
a Conqueſt made by his preſent Ma- 
jeſty, or his Succeſſion in the Line, 
n0 way for his Service. That Law- 
yers are the beſt Caſuiſts in this mat- 
ter. Mr.Leſley's Proteſtation when 
be took the Oath of Allegiance. Lord 
Clarendon's Complaint of Divines 
buſying themſelves in Matters of 
State. 
of two late Treatiſes about Govern- 
ment, ſet againſt Sir Robert Fil- 
mer's. Authority, Dy. Heylin's O0- 
pinion of Sir Robert. The Fuag- 
ment of Hooker touch'd upon con- 
cerning the Derivation of Power. 
The preſent Biſhop of Worceſter's 
Judgment. Cragius his. A larze 
Account of the Derivation of Power 
from the People of Rome to their 
Emperors, brought to explain what 
our ancient Lawyers mean, when they 
receive the Roman Lex Regia. The 
Serſe of Grotius, Plato, Conringi- 
us, Pufendorf, of the Subjei? or 
Seat of Power. That all Empires, 
ard other Civil Soczeties, muſt have 
been founded in Contract. A right 
zo deſizn the Perſon, if not to confer 
the Power, admitted in the People by 


the greateſt Aſſerters of Monarchy. 


Mr. 'Tircel, azd the Author | 


CONTENTS. 


7 he Diſpute here chiefly of the Right 
to deſign the Perſon : what that is, 
referred to the Coxſtitution. Alle- 
gzance to our preſent King and Queen 
undertaken to be prov'd lawfal, both 
by the Equity and Letter of our 
Fundamental Law, explain'd by the 
Praftice of the Kingdom. pag. 1. 


CHAT 1b 


Of Equity, or implied Reſervations. 


Who judges of the Equity. The 
Lord Clarendon's Fudgment of ſuch 
Caſes. Cocccius his. A ſhort Re- 
ference to three late Treatiſcs of 
great uſe upon the Queſtion. Some 
Reſervations which Bp Sanderſon 
will have implied in all Oaths. Grott- 
us his Opinion,and his Quotation out 
of Barclay, i relation to the with- 
drawing the Allegiance which had 
been due to Kinos. Ewen the Au- 
thor of Jovian of ſome Service here. 
Mr. Falkner's Chriſtian Loyalty ſet 
in a true Light, and ſhewa, notwith- 
ſtanding his being miſled by the Ca- 
nons of ]. 1. and of 1640. to be 
wholly oz our ſide, in what relates 
to our preſent Enquiry, and to joyn 
with Grotius, Barclay, Bp Bilſon, 
Leſſws, aud Becanus. So Bp Be- 
dell, tho a C loud has been endeawvour- 
ea to be drawn over his Opinion. 
My. Lawſon's Opiniow. Bp Billon's, 
whoſe Authority is confirm'd by the 
Objection made to it in the Hiſtory 


of Paſſive Obedience. To which ts 
aaded the Divine Plato. Pag. II. 
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Five Heads of poſitive Law mention d. 


The ſecond Head of Poſitive Law. 'The 


: King of the Weſt Saxons, 1o the 


there touch'd upon. Inſtances of the. 


. Fimes of W.1i. W.2. H. 1. K ing 


EONTENTS 


GEHRF. i. 


Cpon the firſt Head are produc'd the 
Confeſſor's Laws, Bracton, Fleta, 
aud the Mirror, ſhewinzs the Ort- 
2inal Contratt, with the Conſequen- 
Ces of the Kyne's breaking his part. 
Some Obſervations rpor the Coro- 
aation-Oath, with the Opinions of 
Sir Henry Spelman, Cujacius, and 
Pufendort, of the Reciprocal Con- 
tract between Prince and People. 1 he 
Objection from the pretended Con- 
gueſt anſwer'd in ſhort, with reference 
to the ſecond part. The Seaſe of 
Dr. Hicks and Saravia «por the Co- 
ronation-Oath, recciv'd with a Limi- 
tation from Grotius, The Curtas 
na arciently carried before our Kings, 
explaining the Mirror. A Paſſage in 
Dr. Brady againſt the Fundamental 
Contratt tonch'd upon, referring the 
particular Conſideration of him to 


ihe Barons 


the ſecond Part. Pag. 26. 


CHAP. IV. 


eſtabliſh'd Judicature for the Caſe 
2 queſtion, implied, if not expreſsd, 
in the Confeſlor's Law, and aſſerted 
in Parliament 12 R.2. with an ac- 
count why the Record then inſiſted oz 
Zs not now to be found. Onur NMir- 
ror, the foreiez Speculum Saxoni- 
cum, Bracton, and Fleta, explaining 
the ſame. The Limitation of that 
Maxim, The King can do no 
Wrong. Precedenrs fromS1gibert, 


Baroas Wars in the time of Ky? 
John, coafirm'd by occaſion of az Ob- 
qection to the Inſtances in the Nor- 
thumbrian Kyngdow. How far this 
Monarchy was reputed Hereditary or 
Elective before the time of W. 1. 


Peoples Claim of their Rights in the 


Stephen, H, 2. Pag. 34. 


CHAT. V. 


King John; Toat be had abdicated 
the Government , That he had loft 
all weans of being truſled by his 
People. How uawilize they were to 
engage in a War anainit him. The: 

a4 34 - LACTITES ED Hey 


invite over Lewis the Darphiz of 


France. His Caſe a Parallcl to the 


late Abaication. The Vacancy of 


the Throne inſiſlea oa by the French 
King's Advocate, and that there- 
1pon the Barozis had right to chuſe 
another ig, of the Blood Royal 
of Englana, as Lewis was. Why 
the Barons fell off from Lewis. 
What the Homilies ſay concerning 
thur invitiag Lewis, ſwearing Al- 
legiance 10 him, and fighting under 
his Banner againſt King John, 
confiacred. Pag. 4. 


CHAS YE 


The Barons Wars in the time of 


H. 3. particularly confidered. H. 3. 
Crown'd bya Faitioa. Had no right 
but from Election,as his Father had. 
1 hat no Right could deſcend to him 
from his Father. Lewis, while 
here, as much King as H.3. Three 
expreſs Contraits enter'd into by 
H. 3. beſides the Confirmations of 
the Great Charicr. Thoſe applied 
to the Confederation of the Wars. 
Three of them unde? ſuch as ſeem 
like the Roman Tribunes of the 
People. Dr. Falkner's Objettons 
azainſt thoſe Wars, anſwer'd. The 
Anſwer confirm'd by a full inſtance, 
in the time of BE. 1. Pag. 46. 


CHAE, YI. 


The known Caſes of EQ. 2. and R. 2. 


touched npon. The Power of the 
People manifeſted in the Wars and 
Settlements of the Crown, occafion'd 
by the Diſputes between H. 6. and 
E. 4. Why the Inflances from thoſe 


Times 


lars in the time of 
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Times to the Abdication omitted. 
The Objeftions from the Oath againſt 
taking Arms, and fromthe Decharati- 
on againſi a Coercave Power over 
Kz29s, removed by Sherringham, 
and the Triennial Af, 15 Car. r. Pu- 
tendort *s dre Reſtraint of the Power 
of the People. ITaſtances of the like 
Power in other Nations ; particular- 
ly Denmark, Swedeland, axd Nor- 
way, when nader the ſame King. 
For France, Hottoman, Sel ellius, 
2 Author of Les S>upirs de Ja 
Fra: zee lc Jay Bodin explaia'd, 
and ſhewn to Golf K ing Williat N 
in his de ſcent hither ; and the Peo- 


ple of England iz their aſſerting 


the true Conſtit, utz02 of the Go- 
wvernmens. For the German F:- 
pire, Bodin azd Conringius. Az 
occaſion taken _ him to ſhew the 
Antiquity and Power of a Palatine 
;# Germany and England. Gun- 
rerus uſed to ſhew that Office in ſe- 
weral Conntries. LOyIeau concera- 
ing it in France. The Diſtiniion 
in the Author of Les Soupirs, be- 
tween Officers of the Kinz's Houſe, 
ana Officers of the Crown: The 


_ Antiquity and anthority of the Offi- 


ces of Conſtable of England, of the 
Hizh Steward, and the Farl Mar- 


ſhal; which with the Earl of Che- 


iter, have been as ſo many Tribunes 
of the People. Pag. 57. 


CHAP. VIII. 


The Third Head of Poſitive Law. 


The Rinedom founded in Monarchy, 
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get EleEtive, ſub modo. The Form 


of Government not diſſolu'd 4 with 
the Contract between Prizce ana 


People. The Argument from Electi- 


on of Kings, as it is uſed by the 


Anthor of the Sighs of France en- 
flaved. © The Crown of England 
proved Elettive, fub modo, 1. From 
the Saxon Pontifical, and the Coun- 
cil of Calcuth, An. 789. 2. From 
the Prattice til! the ſuppoſed Con- 
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A ſhort 


greff, J. From the Confeſſor” s Law 
received by W. 1. and the Expreſſi- 
925 Of HEncient HUOrIANsS ard Laws 
yers [iace the time of Vy.. 4. The 
Common rfave in as1n9 the Io 
Copnſcat at Coronations. 5. The 
Opinion of Rings theinſelves. 6. The 
old Oaths of Allegiance. 7. The 
Liberty, pe after 2 Settlement of 
the Gro v#. 8. The Breaches ia the 
S':cceton. QO. The Statute 11 H. 7. 
Anſwers 70 the Ovjections, t. That 
the Kino never dies. 2. 1he [up- 
poſition of a Teftamentary | 
3. 1he Declaration, temp. F. 3. 4- 
gainft conſentiag to the diff __ of 
the Kins and His Heirs. {be 
Clips af Rioht between tro Fant: 
lies. 10, A qualified kletion of 
A ings of England, confirmed, by 
obſeror a7 how itt bas been in other 
Nations deſcended from the ſame 
£07457704 SHOCK. Pag. 72. 


CHATF. 1X. 


The Fourth Head of Poſitive Law. 


Recapitulation of what has 
been prov d. An aftual Diſcharge 
of Oaths of Allegiance to }. 2. 
ſhewa from the Authority of the 
Tudement paſt. His uſurping a {e- 
2iflative Power , leaving the Rjng- 
dom without providing for the Ad- 
miniſiration of Juſtice; and gotus 
into France. This confirmed by 
Raital, { ozd Hobart, Jultinian's 

Dizeſt. The Reſcript of "Theodo- 
ſfius and Valentinian. Putendorf 
de Officio hominis & civis. His 
Elet m_— _ prudentie. His 


Treatiſe de Jure Gentium. Gro- 
£1uS. Puſendorf de Inter-regnis. 


Knichen's Opus Pol. Philzp Parzus. 
A particular Confiaeration of what 
7 Learaed Raizht, Sir R. Pointz 
ſays, ſeeming againſt theſe Autho- 
rites, but ſhewn in truth to confirm 
them, and to bring the Rules of the 
Civilians to our ſide. 1hat the 
Crona came not by Right of Deſcent 
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fo the next in Blood, after the aiſ- 
charge of the Allegiance to ]. 2. 1he 
Arguments for the People's being re- 
ftor'd to the Liberty which they 
had before the Settlement of the 
Crown, enforc'd from a particular 


Conſideration of the State of the | 


Settlement. Where is it ſhewn how 


the word Heirs may be look'd on as 


reſtrain'd in the firſt Settlement on 
Heirs, by Gomezaius his Rnle. The 
Titles of H. 6. E. 4. H. 7. and 
H. 8. His ſeveral Settlements, and 
their Effetts in relation to the Queen 
Mary azd Elizabeth, azd J. 1. The 
Recognition to ]. 1. not extenaing 
to his Heirs. And queſtion'd, Whe- 
ther the Recognition was not his beſt, 
if not only Title. With a modeſt 


Inference. Pag. $4. 


CIHAP. X. 
The Fifth Head of Poſitive Law. 


The effect of the Diſſolution of the 


Contraft. The uſe of the Triennial 


Att 16 Car. 1. againſt the neceſſity | 


| 


of common Form. 'The Form and 
proceedings of rhe Convention aſſems- 
bled upon the Death of H. 3. The 
Dilemma uſed by the Formaliſts, an- 
ſwer'd, with a Diſtin#ion. Pufen- 
dort 's Anſwer to Hobbs. Another 
Paſſage of his applied to a Paſſage in a 
late excellent 1 reatiſe againſt Sir Ro- 
bert Filmer: And to a Letter upox 
this FTunure. Tho what Dr. Bra- 
dy ſays againſt the Rights of Lords 
and Commons, were true; yet it is 
ſhewn, that the Atts of the late A[- 
ſembly would be concluſive to the Na- 
tion. Neither forty days Summons, 
nor Writs, nor yet Sunmmons to 2 
Parliament Eſſential, And this 
confirmed, not only by the Precedent 
12 Car. 2. but by two Precedents of 
the time of H.1. The Subjeits in 
the time of E. 1. ſaid to have held 
a Parliament by themſelves, and of 
their own appointing. The Obje&i- 
on of want of Form anſwered out of 
the Civil Law; and its Reaſons ap- 
plied to our Caſe. Objetions made 
by the Author of Elimenta Politica 
conſidered. The Concluſion. pag.gs. 


WPPENDINX. 


Among other things. 


IR Robert Filmer, ad ſome of our 


Divines, plaid againſt one another, 
in relation to Eccceſiaſtical and Ci- 
.<il Power, and Sir Robert againſt 


Himſelf. | Pag. 1. 


Allegations in behalf of the High and 


Mighty Princeſs the Lady Mary, 
wow Queen of Scots, againſt the 


Opinions and Books in the Part and 
Favour of the Lady Katherine, aud 
the reſt of the Iſſues of the French 
Queen, touching the Succeſſion of 
the Crown, Written in the time of 
Queen Elizabeth. 


Refleftions on Biſhop OveraPs Contwo- 
cation-Book. | 


JS 


THE 


Fundamental Conſticution 


OF THE 


Englilh Government, 


PROVING 


KING WILLIAM and QUEEN MARY _ 


; our Lawful and Rightful King and Queen. 


— —— 


CHAP. I. 


The Uniformity, tho unprofitableneſs, of Truth. The Inſufficiency of falſe 


Mediums to defend this Government, us d by Men who thereby ſeek only 


. - themſelves. Quietiſm in Allegiante advanced by ſome. The Suppoſi« 


"tron of a Conqueſt made by his preſent Majeſty, or his Succeſſion 'in the 
Lize, no way for his Service. That Lawyers are the beſt Caſuiſts in 
this matter. Mr. Lefley's Proteſtation when he took the Oath of Alte= 


- 'igihnce. : - Lord Clarendon's Complaint of Divines buſying themſelves 
#43 Matters of State. Mr. Tirrel, and the Author of two late Treatiſes 


«bout Government, ſet againſt Sir Robert Filmer's Authority. 'Dy. Heys 
lin's Opinion of Sir Robert. The Judgment of Hooker tomrh'd apon 
concerning the Derivation of Power. The preſent Biſhop of Worceſter's 
Judgement. Cragius his. A large Account of the Derivation of Power 
from the People. of Rome to. their Emperors, brought to explain what 
our ancient Lawyers mean, when they receive the Roman Lex Regia: 
The Senſe of Grotius, Plato, 'Conringius, Pufendorf, of the Subjef 
or Seat of Power. That all Empires, and other Civil Societies, muſt have 
been founded in Contrattf. A right to deſign the Perſon, if not tacon- 
fer the Power admitted in the People by the greateſt Aſſerters of Monar- © 
chy. The Diſpute here chiefly of the Right to deſign the Perſon, what 
that is, referred to the Conſtitution. Allegiance to vur preſent King 
and Queen undertaken to be prov'd lawfrul both by the Equity and Letter 
of our Fundamental Law, explain'd by the Praitice of the Kjngdom. 


Aving ſufficient Experience of the Conſequences of 
being always on the Forlorn Hope, tho in the nobkeſt 
Caule, I ſhould yeild to the Juſtice of my Friend's 
kind Rebuke, for engaging in ſo many unprofitable 
Battels, wherein they who have raiſed neither En- 
vy nor Þrovccation, are ſuttered to carry away the 
Prize by rhe Conſent of Friends, as well as Enemies : 


were it not that he who 1s mercenary, and fights for Pay or for Spoil 
can be no fit Votary to Truth, which may ſometimes: be conſiſtent | 
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The Fundamental Conſtitution 
with Mens Worldly Intereſt, rarely advances it, but can never vary 
with it: while they who court Tr#th for the Dowry are often driven 
to Inconſiſtences with her and themſelves, and maſt be content to 
ſerve themſelves of her thinneſt Diſguiſes. Which I take to be the caſe 
of them, who pretend to juſtify this Government upon any other 
bottom than that on which it really ſtands, and may flouriſh in ſpite 
of open Enemies, if it be duly arm'd againſt falſe Friends, who 
ground it upon their own FiEtions and flattering Schemes, prepared 
in times with which they ſuited, and were bur like the 7hporheſes 
of Philoſophers to anſwer the then preſent Phezomena. . 
Such Men valuing their own Reputation and Intereſt too much 
above the Publick, expoſe it to the Contempt of the more ſubtile 
Vid.emfues- Adverſaries, who cannot but ſmile to ſee Quietiſm prevail in Alle- 
tions offered for glance, as well as in Devotion; and them to pretend to diſcharge the 
eo” Are Duty of SubjeCts, and to deſerve Proteaion from the Government, 
fzid ro be Dr. who not only make reſiſting the late King damnable, which implies 
wWhity', 7# a ſcrupling to defend that Government which proteQts them ; but 
am lrg broadly inſinuate-that no perſonal Aſſiſtance is due to keep the-King 
The Charicy and Queen in their Station, even tho they have ſworn Allegiance to 
ode 296 1 them: which ſhews what is to be thought of ſome Mens Promiſe, 
Clergy. eoPantly to pay that Fidelity and Allegiance which they have all ſworn. 
When the fir of . Quietifmn is over, and the opportunity inviting, ' they 
may, in the ſenſe\of ſome. of the Brethren, with a ſafe Conlcience, 
fight -for their King. de Jure.: Wherein it is evident that no Proviſion 
is: made for the Safety of this Government, but only for ſecuring 
te. themſelves their Places of: Profit under it; yet no Man can'.\be- 
heve,. that the Law which requires the) Oath of Allegiance, can give 
the leaſt ſTope for ſo groſs an Evaſion, fo ſerviceable to that pretence 
_ of Title which it\rejeRs. Bo J3 
Vid. The Di Nor will the Facobites be leſs thankful for their DoQrine, who 
feng 24" notonly condemn'all thoſe, whoſe aQtive Zeal help'd to turn the Scale 
Paſſive Obedi- againſt them, but allow no Title in our King, unleſs it be by a rel 
» we once” Conqueſt of the Nation, or legal Succeſſion in the Line. The firſt of 
26, Vid. the Which the King not only diſowns, and the People would be loth to 
Preface. fight to. maintain over themſelves, but, according to the ObjeCtion 
vid. Elementa in Elements Politica, would have required a formal Denunciation of 
Politica. War. And the laſt labours with ſuch Difficulties as few can be able to 
__ © refolve themſelves or others in. ” 
"; But as'I am verily perſwaded that our Government ſtands upon 
fuch a Rock as has'been unmov'd for many Apes, and has no need of 
a Lie for its Support ; I ſhall with the utmoſt Faithfulneſs addreſs my 
ſelf toits Defence, wherein if I offend ſome of contrary Sentimeats, 
I muſt entreat them to anſwer me like Men, with Reaſon and Au- 
m_ 2 _ not in thoſe Methods wherein they have hitherco been too 
ucceſsful. 
All the Oppoſers of our preſent Settlement, who pretend to talk 
Senſe, when preſs'd home, grant that the Conſtitution of the Engliſh 
Government muſt be the Guide to their Conſciences in this matter. 
Thomas And tho I cannot commend thoſe Juſtices of the Peace, who permit- 
Lefſey Reffor ted a Divine, Eminent in-his Country, and an Example to others, to 
of Laurence read a Proteſtation before his taking the Oath of Allegiance ro King 


—_— William and Queen Mary, yet I ought not to reject his Teſtimony, 


that 
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that Lawyers are the beſt Direfers of Conſcience in this caſe; The 
0 


words, according to a Copy of his written Paper now in my hand, 
tradſmitted from the Country, were theſe. | 


« Reaſon prevails with me to {wear Allegiance to King William and 
** Queen Mary. | + * 


The great Unhappineſs of this Nation 'is, that Divives not only 
ſet up for the greateſt Srares-Men, but will pretend to be the beſt 
Lawyers and Caſuiſts in theſe Points, of whith' the trueſt Friends to 
them and the Church have complained. © | 
— Thus the late Earl of Clarenion having in his excel|nt Book againſt £4 Claren- 
Mr. Hobbs, tax'd ſome Divines of malictovus Exdetvoxrs to render Mo- —_y 
narchy inſupportable, by the unlimited Afﬀettions, and Humours, and Pres y. 15. 
zences, and Power of a fingle Perſon. Says others _of them, ' believe #s 
— that the Diſpoſition, Natures and Hearts of the People can- 
wot be applied to the neceſſary Obedience towards their Printes, nor their 
Reverence and Duty be ſo well fix'd and devoted to them, as by thinking 
that THET HAVE NOTHING OF THEIR" OWN, but 
whatever they enjoy they have only by the Bounty of the Kzng, who can 
zake it from them when he pleaſes. Whatever ſuch Caſuiſts hold of the 
abſolute and inſeparable Soveraienty of Printes, if T prove that King 
William and Queen Mery are Rightful KXzzg and Quren, according to the 
ancient Conſtitution of the Engliſh Goverment 3 how much ſoever 
my Endeavours of real Service to the Crot = be miſrepreſented by 
Men of another Allegiance; I ſhall hope 's*kaft to be rhought to have 
ſerved my Country, too much infefted with wrong Notions, or di- 
ſtrated with falſe Mediums; and to have 'done Juftice to our Great 
Deliverer, and thoſe Exgliſh Worthies, who invited or embraced the 
Deliverance, and by their ſteady adhering to the Intereſt of their Coun- 
try, _ that Forfeiture of ProteQtion, which too rtany have in- 
curred, ' OE iba 

To which end I ſhall ſhew ; - RY Sug 

I. That the People of Exzland had a rigfitful Power lodg'd with 
them for the Preſervation of the Conſtitution, int vertue of which they 
might declare King William and Queen Mery King and Queen of Exg- 
laud and Ireland with all their Dependencies, tho F. 2. was alive at 
the time of fuch Declaration. LIES, | 

2, That this rightful Power was duly exercis'd in the late Aﬀem- 
bly of Lords and Commons, and afterwards regularly - confirmed by 
the ſame Body in full Parliament. | @ 

1. As to the Nations rightful Power, T ſhall not go about to refute 
the fond Notion of an abſolute Patriarchal Power deſcending from 
Adam to our Kings in an unaccountable way ; becauſe, tho'if this were 
true, there could be no more: CompaS@t between Princes and their Peo- 
Ple, than is between Fathers and Children -for eftabliſhing the Rn 

{ A 2 O 


"= The: Fundamental. Conſtitution 


Patriarchanon of Fatherhood, yet the difference between a Patriarchal and Monay- 


Monarchay Ed. 15cal Authority, is ſo well ſtated and prov'd by my Learned Friend 
' Two Freatijes Mr, Tyrril;, that few belides the unknown Author: of the two: late 


of Government, Tyoptiſes of Government, could have gained Reputation after him, in 


ry eb expoſing the falſe Prizciples and Foundation of Sir Robert Filmer and 
end Feundation his Admirers ; one of which Dr. Heylyn, in his Letter to Sir Edward 
q _ ens Filmer the Son, ſpeaking of his Father ſays, _ 

Followtys are © His eminent Abilities in theſe, Political Diſputes exemplified in his 
deteffrd and o- & 51 dicious Obſeryations on Ariftotle's Poliricks, as allo in ſome Paſſages 


09 Ay &« on Grotius, Hunton, Hobbs and other of our late Diſcourſers about 
Heylyn's 

Certamen 

Epiſtolare, 

p. 386, 387. 


6 


theſe: Men and their DoQtrines 1n the.thipking Eaity ; and thoſe-who 
are not able to think of themſelves, may take every Morning ſome 
Pages of the two Treatiſes of , Government, for an effeQtual Catholi- 
coz againſt Nonſenſe and Abſurdities; which have nothing to recom- 


mend. them þut Stile anc Fa cried up among a Parry. | 


Vid. Dr. Hey- Wherefore I may well Tok chat ] may paſs over the Stumbling- 
NN of DS. Blocks.which ſych Men lay, 3n the way 'to my Proof, that the Power 
bedirr:e and Re- whereby this Nation is govern'd, is originally under God derived from 
PRs. the People, apd was never abſolutely parted with. 

Hookers Z:- - Many. bave cited the Authority of the Judicious Hooker. till iit-is. 
clefraftical Poli- thread-bare, to prove, that it, is impoſſible there ſhould be a lawful King- 

* 5, lib.t. £19. 1, Power which. is. nqt mediately, or immediately, from the Conſent of 
the People where *tis exerciſed. 70s 
The preſent Biſhop of Worcefter, whoſe Name will undoubtedly be 
Irenicum, held. in; no leſs eſteem in furure Ages, is as expreſs in his Irenicam. 
P. 132, « That all civil Societies are founded upon ;CONTRACTS and CO- 
«YVENANTS made between them, mich, ſaith \he, 4s evident to any 
* that conſider, that Men are not-bound 'by the ;Law of Nature.co 
&« aflociate themſelves with any but who they ſhall judg fir ; That Do- 
« minion and Propriety were introduced by free Conſent of Men ; 
* and ſo there muſt be Laws and Bonds, tit Agreement made, and 
« Submiſſion acknowledged to theſe Laws, elſe Men might: plead 
& their natural Right and Freedom ftill, which would be deſtructive to 
« the very Nature of thoſe Societies. When Men then did part with 
< their. natqrgt ;Liberties, two things were neceſſary in the moſt expreſs 
* Terms t0\be.declared. . 1. A free and voluntary Conſent to part; with 
* ſo much of their natural Rights as. was not conſiſtent with —_— | 
. eirg 
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« being of Society. 2. A free Submiſſion to all ſuch Laws as ſhould 
« be agreed upon at their entrance into Society, or afterwards as they 
* ſee Cauſe. Burt when Societies were already entered into, and 
* Children born under them, no ſuch expreſs Conſent was required 
*1n them, being bound by virtue of the Protettion which they fiad 
* from Authority to ſubmit to it, and an implicit Conſent is ſup- 
6 pos'd in all ſuch as are borz under that Authority. 
The Account which the Learned Cragizs gives of the firſt Inſti- 
tution of Kingly Government, ſeems to deſerve not to be omitted. 
Quum multa iracunde, multa libidinose, multa avart fierent, &C. _ de 
* When many things were a&ted wrathfully, many things luſt- yy ig 
« fully, many things avariciouſly, the beſt Man of a Society was accoart in Sir 
«* choſen who might take Cognizance of the Offence or Injury, and |: Temple” 
* determine what was equal among Neighbours. Thus were Judges tit of Ao 
* conſtituted in every City for the ſake of diſtributing Juſtice : 9% ano 
* Theſe were call'd Kzzzs ; for Kzznzs at the beginning were no 04 
** more than Judges, having their Denomination from ruling. Each Rex regendo 
&« prelided over his own City, that is, adminiſtred Juſtice. Hence 4s. eng 
© that multitude of Kings in Holy Writ. 38 
To deſcend from generals to the Romans in particular, whoſe Empe- 
rors were ſuppos'd to have been the moſt abſolute,and that the Obedi- 
ence to Higher Powers required in the Goſpel, 1s to be taken from the 
meaſures of Subjetion due to them. Dr. Hicks, the great Main- 7, nicks 1 
tainer of the Abſolute Power of Monarchs, takes a great deal of Pains Jovian, 
to ſhew that the Empire was not Hereditary, and by Conſequence 
that their Power was immediately veſted in the particular Empe- 
rors by the Conſent of the Legiozs, or other People, who ſet them 
UP. | | 
"a as careful of the Rights of Princes, owns, © That by Saravia de 
© the Roman Law the Crime of Leſa Majeſtas, or Treaſon, 1s de- FD _ 
* fin'd to be that which is committed againit the People of Kome, = 
« and its Security. 
Where he confines it to Crimes againſt the People only, which 
indeed agrees with the dying Speech of an old Roman in Tiberie vid. Tacicus 
his time. | | A 
But that in the Eye of our Law there may be a Le/a Majeſtas, Vid.Giomp.r: 
or Treaſon againſt the People of Ezgland, is evident not only by Nap enegeey 
Glanvil, who wrote in the time of H. 2. and Fleta of Eadw. 1. but cicur crimen 


by two Statutes made in the time of FH. 8. who was as jealous of the _ es 


Rights of Soveraignty as any Prince before or after him. vel ſeditione 
And is plainly enough ſuppos'd in the Statute 25. Ed. 3. which nr dom 


ſhews that there may be Treaſon againſt the Government as well as 5, ka ge 


againſt the King, or any of the other Treaſons of which ordinary Crimine Lzſe 
Judges are permitted to judg. | pn 

But fince this Majeſty of the People may have been given as well c. 2. 28 4 8. 
as reſerv'd or left, I ſhall nor urge this as an undeniable Argument © 18. 7ato's 
of the derivation of Power from them. | Þo 3 ang 

Nor yet ſhall I tranſcribe the many Paſſages in Forteſcue pro- Fortiſcue &. 6, 
ving ſich Derivation, becauſe tho his Book is of great Authority ©? #6. 
in our Law, yet it was written ina Kzzg's Reign which ſome may 


think to ſtand in need of ſuch a Juſtification. 


Neither 
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The Fundamental Conſtitution 


Neither ſhall T here urge how far this Monarchy has been Elefive, 
becauſe the particular Conſideration of that will follow, this I only 
obſerve of it here, that ſo far as the Monarchy ſhall prove to have 
been Eleiive, 10 far will it appear, that all Power not aſcertain'd by 
the Law of God contain'd in Scripture, or the Book of Nature, is 
mediately or immediately derived from the People. EO 

But I think I may be able to ſhew from one of thoſe Paſſages 
which ſeem the molt to imply the abſolute Authority of our Kings, 
that whatever it is,it was derived from the Conſent of the People, and 
that the Peoples Conſent is ſtill requiſite for the Exerciſe of an Abſo- 
lute Power, according to the memorable Speech of H. 8. in Parlia- 
ment, where he thought himſelf to ſtand in his higheſt Eſtate Royal. 

The Czvi/ Law of the Romans ſays, Quod Principi placuit Legis 
habet wigorem, that which has pleaſed the Prince has the force of 
Law ; but take this according to the Opinion of Glazvil, Bratton, 
Fltta, and ancient C:viliavs who wrote about Brafopr's time, 
who, as Mr. Seldez informs us, wrote according to what they found 
in the Governments eſtabliſh'd throughout Europe, The Princip: 
placuit was no more than the Le Roy le vent with us: The Civil 
Law ſhews, that whatever Authority the Emperors had, the ground 
of it was, that the People iz eum Imperium & Poteſtatem conferret, 
conferr'd Empire and Power upon him, as Odofred a Civilian coeval 
with Brafon has it, tho the following Copies have it one ſuum, 
as if the People conferr'd all their Power ; This may ſignify no 
more than all that Power which the Emperors had, yet perhaps the 
other Senſe was intended, and may well be imputed to the Servi- 
lity of later 'Times, eſpecially if we conſider not only what Saravia 
ſays, who beſides the Majeſty of the People above-mentioned out of 
him, tells us that the Roman Emperors ated under the Peoples Au- 
thority; which he proves, in that their Acquiſitions were in the 
Name of the People. ©, 

And even Biſhop Sazderfoz, having approved of the reſtrain'd 
Senſe of the Roman Lex Regia, us'd by our ancient Lawyers, 
adds, © I do affirm, and it is the common receiv'd Opinion, that 
* the Laws propounded and inſtituted by a Prizce, or Head of a 
* Commonxalty, do not oblige Subjets, nor have the Power of a 
* Law, unleſs they be received by the Commonalty themſelves, 
* and are allowed by the Cuſtoms and Suffrages of thoſe that uſe 
* them. According to Demoſthenes the Law is @\tws ovvdhzm own, 
* the common Engagement of a City. If peradventure his Au- 
* thority be of leſs value, becauſe he lived in the Popular Common- 
« wealth of the Athenians, will you be pleaſed to hear the great 
« Lawyer Julizs, who lived when the Roman Emperors had the 
* fulneſs of Command, his words in his 324 Book De Legibas, are 
« theſe, Ipſe Leges nulla alis ex cansa nos tenent ; quans quod judicio 
&« Populi recepte ſunt : The Laws do oblige for no other cauſe than 
* that they are receiv'd by the Judgment of the People. 

But if we obſerve how the Roman Emperors came by their Truſt 
from the People, and of what nature it was, this I take 1n relation to 
the Legiſlation to which our Lawyers apply the Civil Law, will 
appear to have been no more than the Tr:ibuzitial Authority : The 


Tribunes of the People choſen by them, were in their Name to de- 
_ liever 
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liver their places or Conſent to the Emperor or Senate ; nor did the 
greateſt Emperors think it below them to court the Suffrages of 
che Populacy for this. 

Before Julius Ceſar arriv'd to an Imperial Power, while the 
People of Rowe governd all the Nations round about, in all Emer- 
gencies they conſulted Deputies, or Repreſentatives of the ſeveral | 
Provinces under them, as appears in Cicero's third Oration againſt Vid: Cic. in 
Catiline, and after Faliws even Tiberimz, then whom no Man could ©* D—_ ; 
be more intent, or more cunning to enflave his SubjeQs, continued Zegates Allo 
an Image of the ancient Uſage, by ſending the Demands of the eng, bell 
Provinces to the Diſquiſition of the Senate. | yrs ok 

&] | | Gallici exct- 

randi caus3 2 P. Lentulo follicitatos, &c. Tacitrs Ed, Plant. p. 10g. Tiberius vim Principatus fibi firmans Imae 
girem antiquicatis Senatul przbebat poſtulata Provinciarum ad diſquiſitionem parrum mictendo. 


But the People of Rowe were trick*d out of their Liberty by that 
artful Emperor by his removing the Comitia, or Great Councils | 
from the Fields, where the Tribunes took their DireQtions from the Tacitus in - 
People, to the Senate-Houſe, where falſe Repreſentations of the ron : 
Senſe of the People might be made behind their backs : they vented 7m prinun e 
their Reſentments at this only in empty Murmurs, and as the Sa- £77? come | 
. ad patres tran- 
tyriſt has obſerved of them, | A ds 
PR on FE a Lk . TS; ad cam diem 
etſi poriſſima arbitrio Principis quzdam tamen ſtudiis Tribunorum fiebanc, neq; populus ademrum jus queſtus 
eſt niſi inani rumore. 


pr —— Dui dabat oline . Juv. 
Imperium, faſces, legiones, omnia, nuns ſc 


Continet, atq; duas tantim res anxius optat 
Panem & Circenſes,———— a 


* They who their Laws and Magiltracy choſe, 
© Quietly gave up all for Bread and Shows. 


Yet upon obſerving the ſteps by which the Emperors advanced ta 
their Power with the People, *twill be evident, that it. was but lodg'd 
as a Truſt and Confidence that they would truly a& according to 
their Senſe and Intereſt, which before was to be faithfully repre- 
ſented by their 7ribanes. 


+ 


l 2 | . | ; = Oratio LM? 
When Lepidus was to incite the People againſt Syla, he found no Saluſtii op. 


thing more moving than to tell them, that the Tribunitial Authority par. an. r530. 
would be overturned by him, he adds in Explanation of it, that he 7. 134. Jus ju 


would have the Power and Judicature with him which did belong 50m4s om- 
to the People, upon which he pathetically enlarges.  penes ſe quod 


* If theſe things are thought by you Peace and Concord, approve ones Roma: 
* of the greateſt Diſturbance and Deſtrufion of the Common-wealth, * © 
*yleld to Laws i#2pos'd upon you, take Quiet with Servitude, and 
* tran{mit to Poſterity an Example of betraying the Conmon-wealth 
«at the price of ones own Blood. _ 2 
It appears by Saluſ?, that the great Power to which Julius Ceſar | 
arrived was, by ſiding with the Populacy of Rome, whoſe Rights Siuſt ad &. 
had been invaded by the Senate, *twas his great Mind which he Mango odl 
tells him, at the beginning, difturb'd the Paition of the Nobility, and dip.147:1nte 
reſtored the Populacy of Rome to Liberty from grievous Slavery, i 4wmus eſt 
| qui jam 
B 2 and prite 
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principio no- and he reckon'd that upon his ſetling Afﬀairs after his Vitory, reao- 


bilicats Rab ata plebs erit, the Plebeians will be renewed, or have a new Life; 


ſturbavir, ple- accordingly he adviſes him to cultivate good Manners among tnem, 
bem Romanam 1nq as Salyſt had expreſs'd himſelf to Czſar a little before, Magi- 


ex Gravi Serui- | : MO <2 
?ute in liberta- ſlraturm Populo, non creditorem gerere, & magnitudinem animi in ad- 


rem reſtituit, Jexdo non demendo Reip. oftendere. To ſhew himielf a Magittrate, 
6+ 145e and not a Creditor to the People, and to evidence the Greatneſs of his 
Mind by adding to the Commoz-wealth, and not taking from it. 
This may give ſome tolerable account how Cafar came to be 
murder'd in the Senate-Houſe, and may raiſe his Character even 
above Brutws, who has paſs'd for the Hero of Common-wealths- 
; Men. 

Marcelli Do- Marcellus Donatus in his Comment upon T acizzz, puts it out of 
endo] pr doubt that the chief Power which the Roman Emperors had was 
160g. / 352- AS Tribunes of the People ; his Authorities for which are numerous ; 
_— and that ſometimes they were entruſted with it tor Years, ſometimes 
Ho arriios for Life, ſometimes the Conſent expreſs'd, ſometimes zacit, and .im- 
& Scnatorios plied, 2S it was aſſumed by the Emperors, and permitted by the 


viros non mOo- 
do Tribunarum People. 


appetiville ſed _ : TS, . . 

illos Imperatores inquam Tribunos Plebis fatos Tribumtiam poteſtatem occupaſſe manifeſtum eſt, Si quidem 
Julius Czfar teſte Tacito per initia, !ib. 7, Annal. Conſulem ferens & ad tuendam Plebem, Tribunitia Poreſtare 
contentus fait. Er Auguſtus ex Appiano /. g. perpetuus Plebis Tribunus a Romanis dileus fuir. Er Suer. illum 
Tribuniciam Poteftatem perpetuam recipiſle ſcribit. Quod & Dion. in i!lius vita confirmat & Tacitus lib, 
Annal. x. deſcribens Pompam funeris Auguſti, ait de 1llo, continuata per. 37. annos Tribunitia Poreſtare, 
Er lib. 3. de Tribunitia Poteſtate Ioquens, inquit : Id ſummum veſttgi vocabulum Auguſtus reperit, ne Re« 
js aut Dicatoris nomen aſſumeret, e*c. 


The Application therefore will be eaſy to any one who reads 
our ancient Lawyers, where they tranſcribe and comment upon 
the Roman Lex Regia. Glanvil, Bratton, and Fleta differ from 
one another in very tew words, all to the lame Senſe. The words 
of Fleta are theſe, ſpeaking of the King of Ezgland. 


Fleta lib, 1, Ez licet omnes potentia pracellat, cor tamen ipſins in manu Dei eſſe 
f, I, debet ; & me potentia ſua maneat irrefrenata, frenum imponat tempe= 


rantie, & lora moderantie ne trahatur ad injuriam, qui nihil aliad poteſt 

in terra niſi id quod de jure poteſf. Nee obſtat quod dicitur, quod Prin- 

cipt placet legis habet poteſtatem, quia ſequitur cum lege Regia que de ejus 

Imperio lata eſt. Quod eſt, non quicquid de voluntate Regis tantoper? 
preſumptum eft, ſed quod Magnatum ſuorum Conſilio Rege anthoritate 

4 & habita ſuper hoc deliberatione & traitatu ret fuerit de- 

pitum. 

* And altho he excels all in Power, yet his Heart ought to be 

* in God's Hand, and leſt his Power ſhould remain unbridled, he 

© ought to apply the Bridle of Temperance, and the Reigns of 

* Moderation, leſt he be drawn to Injuſtice, who can do nothing 

* elſe whatever but that only which he may do by Right. Nor 

* 15 it an Objection that it is ſaid, that which pleaſes the Prince has 

vid. Seldens © the force of Law, becauſe it follows, ſince [by the Law of the 
Ditert.ad Fle-,** King which was made concerning his Power ] ——— as ſome 
ran, f-457- © render it (with the Law of the King) as others. That is to fay, 
* not whatever 1s only preſumed of the King's Will, but that which 

© ſhall be in due manner determined [ by the Counſel of his Great 

** Mcn the King giving them Authority thereto } which ſeems to 

relate 


V 


of the Engliſh Government. = 
* relate to the Kzzg's Counſel in Parliament advis'd with in draws- _. Vid. Con- 
ing Bills, in Points of Law, and the like, © there being had upon it 4 jn Serie Ta. 


« Deliberation and 1reaty. £ ciri, De mi- 
noribus rebus 


Principes conſulrant de ma{oribus omnes; ira tamen ur ea quoqz quorum penes plebem arbitrium eſt, apud 
Principes pertaQentur z ubi camen cum Hugone Grotio ſummo ſane viro legendum forte prztracentur., 


| Since in this our Lawyers receive the Civil Law, and give the 
{ame reaſon for the Royal Power which the Roman Law does, that 
it was conferr'd by the People, it being contain'd in the Lex Re- 
2ia; what I have ſhewn to prove that the Rowan Emperors deriv'd 
their Power from the People of Rome, equally ſhews that our 
Lawyers, beſides what they ſay of Ele#ions of our Kings, believ'd 
that the Royal Authority here came from the People of England. (#) Grotiusde 
I need not therefore ſcruple to affirm, that our Law agrees with = p —_ 
(a) Grotizs, who holds that the Cizvitas is the common - Subje&t of fumnz Pore- 
Power : This in the moſt reſtrained Senſe is meant of People of I 
Legal Intereſts in the Government ; yet if they are intitled to any ef civics, 
ſort of Magiftracy they become part of his ſubjetum proprium, the 99 720% th: 
proper or particular Seat of Power, which is narrower than the C;- People - 2-ay 
vitas : and therefore I take Plato's (c) mwhiTns and (4d) Conringins Co's ſhall 
his Cives to be too reſtrain'd, the firſt limiting it to them that {2,7 39, 
have ſhares in the Judicature and Magiſtracy ; the other to the #rw9/drrs,vid. 
States and Orders of the Empire, allowing no others to be more 2; 1*ft. «parte 
than Inhabitants or Strangers : Whereas the Civitas muſt mani- G) Schelins 
feſtly reach to that diffus'd Body, who are. either capable of being 4 jure Impe- 
part of the Ordines or Great Council,. or of being repreſented in it ; 71432 Mar 
for otherwiſe, the common ſubje& of Power muſt needs fail as often definic eun 
as there are Intermiſſfions of the States, or Great Council. And Wjudiciorum 
"tis plain that Coxrixgim his Reaſon why none but the Sratms vel Or- : C0 
dines Imperis are more than Inhabitants, reaches farther. © Every m Conringii 
© Civis, he ſays, is a Companion of the Civil Society ; and it is the j*<reaones 
« part of a Companion to give his Sutirage and Judgment of bus imperii, 
* things belonging to the Society. | he nes 
This certainly he does virtually who gives his Suffrage in the 1? 0 
choice of them who conclude the reſt; and if this ſhould not make 
a Citizen, there could be no means of exerting any moral or law- 
ful Power in any Society, upon the determination of the Authority 
of thoſe particular Perſons who had conſtituted any diſlolv'd At- 
ſembly of States : unleſs the ſole Power reſided entirely and abſo- 
lutely in the Perſon or Perſons with whom they had lodg'd a Truft 
for ſummoning them together, that is, giving publick notice of the 
Time and Place for meeting. 
Indeed, if none but the Ordines were part of the C:ivitas, Grotins 
his DiſtinQtion between the common, az proper or particular Seat 
. A . j 
of Power would be very vain : wherefore I take his Czves to be 
the ſame with Pufendorf 's Quorum coitione & conſenſu primo C fi cm. Pufen- 
tas coaltit, aut qui in illorum locum ſucceſſerunt, nempe Patres familias. dort, de officio 
* By whoſe Conjunftion and Conſent the Civil Society firſt came Hominis& Ct- 
< together, or they who ſucceeded into their rooms, to wit, the > * 255 
« Maſters of Families. | 
Indeed if we conſider, it will appear, that never any Empire 
or other Civil Society was founded, but there was an SOgmy 
ontra 


Io * The Fundamental Conflitution 


Contra or Agreement among the People for the founding of it. 
How was the moſt abſolute Authority of a ſingle Perſon ever rais'd 
or maintain'd but by the undiſciplin'd Rabble, or diſciplin'd one of 
an Army ? and what could keep them together but a ContraC&t or 
Promiſe of Pay or Spoil to the Leaders or Officers, who were. to 
be undertakers to the common People, or the Souldiers? I re- 
Hobbs his Zi- member Mr. Hobbs in his Hiſtory of the Civil Wars of Erzland, 
py of the Ci blames King Charles the Firſt for engaging in a War againſt the Par- 
u Wars, . . OS. 
| lament, while at the ſame time he pretended to juſtify what he 
_ did by Law, and to leave all that that affiſted him to anſwer to the 
Law; when he ſhould have encouraged them to have been hearty 
on his ſide by hopes of the Spoil of the Nation : but whatever may 
be the Inducements to fight for an Authority lawfully ' eftabliſh'd 
before, ſurely no People ever ſubmitred to any without a prior Ob- 
ligation, but where they had hopes or expeCQtations of [Advantage or 
Eaſe, the obtaining of which, it nor made a Condition, was ever 
implied. | 

Suppoſe a Colony of Tome hundreds of Men, among which one 
is choſen General, Head, or Leader, without. any particular or 
expreſs ContraQt, and his Son ſuffered ro ſucceed after him : Is 
the Power either of Father or Son, antecedent or obligatory, be- 
fore the free Conſent of the reſt has paſt? Or, is it to be -imagined 
that either the Father or his Succeſſor have this People as an Inhe- 
ritance given them from above, to diſpoſe of their Lives and For- 

tunes without any regard to the Good of All ? 
The moſt ſenſible of them, who utterly deny that any Power can 
be derived from the People, as fighting againſt their fancied Di- 
vine Right of Kzayſhip own, that the People have a Right to deſign 
Vid. Sacro- zhe Perſon, tho nor to confer the Power : only theſe Men will have 
—— it, that the extent of the Power of a King is aſcertained by God 
Poteſtas defig- himſelf z which I muſt needs ſay, I could never yet find prov'd with 
nativa perſonZ 1 colour. But to avoid a- Difpute needleſs here, ſince the Que- 


| vel collativa 


Poreſtatis Ation is not ſo much of the Extent of Power, as of the Choice of 
Perſons, or Derivation of it; Whether any Choice is allowable for 
us, muſt be determined by the fundamental or {ibſequent Contract, 
either voluntary, or impos'd by Conqueſt ; and *tis this which muſt 
reſolve us, whether the Government ſhall continue Elef#ive, or Here- 
ditary to them that ſtand next in the courſe of Nature, guided to a 
certain Channel by the common Law of Deſcents ; or limited only 
to the Blood, with a Liberty in the People to prefer which they 
think moſt convenient, all Circumſtances confidered. 

And if our Conſtitution warrants the laſt, then we may cut the 
Gordian Knot, and never grouble our ſelves with Difficulties about 

a Demiſe, or Ceſſion, from the Government or Abdication of it ; for 
which way ſoever the Throne is free from the laſt Poſſefſor, the Peo- 

ple will beat Liberty to ſet up the moſt deſerving of the Family, or 
whom they judg ſo; unleſs there be ſubſequent Limitations by a Con- 
tra yet in force between Prince and People, which being difloly'd, 
no Agreements take place but ſuch as are or have been made among 

Vid. infra ©. themſelves. In which Caſe, whatever ordinary Rule they have ſer 
themſelves, they may alter it upon weighty Conſiderations. And that 
the People of Exgland have lawfully and rightfully renounc'd _ 

: j A egt- 
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Allegiance ſworn to F. 2. and transferr'd it to the moſt deſerving of 
the Blood, notwithſtanding any Oaths or Recognitions taken or made 
by them, I ſhall evince, not only from the Equity of the Law, and 
Reſervations neceſſarily implied in their Submiſſion to a King ; but 
from the very Letter, explain'd by the PraQtice of the Kingdom, 
both before the reputed Conqueſt, and ſince. 


CHAP. II. 


Of Equity, or implied Reſervations. Who judges of the Equity. The 
Lord Clarendon's Judgment of ſuch Cafes. Cocceius his. A ſhort 
Reference to three late Treatiſes of great uſe upon this Queſtion. 
Some Reſervations which Bp Sanderſon will have implied in all Oaths. 
Grotius his Opinion and Quotations out of Barclay in relation to the 
withdrawing the Allegiance which had been due to Kjngs. Even 
the Author of Jovian of ſome Service here. Mr. Falkner*s Chriſti- 
an Loyalty ſet in a true Light, and ſhewn, notwithſtanding his being 
miſled by the Canons of J. 1. and of 1640. to be wholly on our ſide, in 
what relates to our preſent Enquiry, and to joyn with Grotius, Barclay, 
Bp Bilſon, Lefſius, avd4 Becanus. So Bp Bedell, tho a Cloud has 
been endeavoured to be drawn over his Opinion. Myr.Lawſon's Opinion. 
Bp Bilſon's, whoſe Authority us confirm'd by the Objetion made to it 
— _ Hiſtory of Paſſive Obedience. To which is added the Divine 
- 1aLO. 


TOR the Equity and reſerv'd Caſes, T think it appears in 
the nature of the thing, that they for whoſe benefit the Re- 
 ſervationis; muſt be the Tudges, as in all Caſes of Neceflity 
he who is warranted by the Neceffity, muſt judg for himſelf 

before he a&ts ; tho whether he aQs according to that Warrant or 
no, may be referr'd to an higher Examez : But where the laſt Re- 
ſort is, there muſt be the Judgment, which of neceſſary Conſe- 
quence in theſe Caſes 1nuit needs be in the People, the Queſtion being: 
of the Exerciſe of their Original Power; and where they have 
by a general Concurrence paſt the final Sentence, in this caſe their 
Voice 1s as the Voice of God, and ought to be ſubmitted to. 

The late Earl of Clareadop, ipeaking even of a Contratt wherety Surwy of thi 
the abſolute Power of a Man's Life is ſuppoled to be ſubmitted, lays, 2 

« He was not bound by the Command of his Soveraign to exe- 
© cute any dangerous or diſhonourable Offices ; but iz ſuch caſes Men 
& are a0t to reſort ſo much to the Words of the Submiſſion as to the In- 
&« tention : Which Diſtinction he will have applicable to all that mon- 
« ftrous Power which Mr. Hobbs gives his Governour, to take away * Cocceius de 
© the Lives and Eſtates of his Subjects, without any Cauſe or Reaſon, _ 
* upon an imaginary Contratt, which if never ſo real, can never be ſup- fundamenales 
* poſed to be with the Intention of the Contrattors in ſuch Caſes. ET ne 

* Cocceizes holds the fundamental Laws of any Kingdom or Empire ligne page 
to be, not only thoſe for which there has been an expreſs ContraCt ſune cum Prin- 
with a Prince before, or upon his aſſuming the Government, but ſuch at las 

C 2 | O ar, &c, 
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alſo as ſeem tacit? incſſe rei publice © to be implied as belonging to. 
« every Community or Civil Soclety. he Ns 

For the dire&tion of Mens Judgments in ſuch Cafes, they need not 
conſult voluminous Authors, but may receive ſufficient Light from 
thoſe excellent Papers; The Enquiry into the preſent State of Afﬀairs ; 
The Grounds and Meaſures of Submiſſion ; and, The brief Fuſtification 
of the Prince of Orange”s Deſcent into England, and of the Rjnzdom's 
late Reconrſe to Arms. 


Which I ſhall here only confirm by ſome Authoritics. 
The firſt, as being of moſt Credit among them who raiſe the 
Sanderſon de Zreateſt Duſt, ſhall be Biſhop Szzderſoz, Of 11 Ovlyion of an 
Juramenti ob- Oa#h ; who ſhews leveral Exceptions or Conditions, wich of Com- 
"garone,P-41- non Right are to be underſtood before an Oath can ob'ig: : in which 
I ſhall not confine my ſelf to the Order in which he j:l.ves them. | 
1. © If God permit : becauſe all things are ſtibject to the Divine 
&« Providence and Will. Nor is it in any Man's Power to provide 
&« againſt future Accidents : Wherefore he who d:9 what lay in him 
© to perform what he promis'd, has diſcharg'd his Ozth, 
2. © Things remaining as they now are : Whence he who {wore to 
& marry any Woman, 1s not oblig'd, if he diſcovers that ſhe is with 
« Child by another. 
Theſe two Exceptions ſufficiently warrant Submiſſion to ſuch Go- 
vernment as God in his Providence ſhall permit, notwithſtanding 
Oaths to a former King : And if he ceaſe to treat his People as Sub- 
jeas, the Obligation which was to a Legal Kzng determines, before 
his actual withdrawing from the Government. | 
2. © As far aswe may: as if one {wear indefinitely to obſerve all 
© che Statutes and Cuſtoms of any Community, he is nor oblig'd 
* t5 obſerve them farther than they are lawtul and honeſt. 
4. © Saving the Power of a Superior : Whence it a Son in his Father's 
« Family ſwear to do a thing lawful in it ſelf, but the Father not 
* knowing it, commands another thing, which hinders the do- 
* ing that which is ſworn ; he is not bound by his Oath, becauſe by 
* the Divine Natural Law he is bound to obey his Father. And he 
* who has {worn not to go out of his Houle, being cited to appear 
* before a lawful Judg, is bound to go out, notwithſtanding his 
* Oath; the Reaſon 1s, becauſe the ACQt of one ought not to pre- 
* judice the Right of another. 
Theſe two laſt Inſtances, added to the Conſideration of a Legal 
vid. Star. 13, 18g, Will qualify the Oath declaring it zot lawful, upon any pretence 
car,2.C.i. mhatſoever, to take Arms againſt the Rzjng ; aud abhorring the Trai- 
terous Poſition, of taking Arms by his Authority againſt his Perſon, 
or azinſt thoſe that are commiſſioned by him. | 
This I think I may ſay, with warrant from Biſhop Sazacr/oz, 
vid. infra, p That no Man O bound by this Oath to act againſt Law, under 
TY Oe Fe colour of the King's Commiſſion ; nor to permit ſuch AQtions, if 
and 3tzafines 1t be in his Power to hinder them ; the common Fundamental 
of —_— Law being in this Caſe the Superior, which he 1s to obey, and 
hates Look which is to explain and limit the Senſe of Acts of Parliament 
ſeeming to the contrary. 


To 


of the Engliſh Government 15 


To Biſhop Sarderſon, T may add Grotins, who runs the Prero- , Vid. Johannis 
cative.of Kings as far asany Man in reaſon can : Yet he allows of NO = 


reſerved Caſes, in which Allegiance may be withdrawn, tho there « 3, & 4 


15 no expreſs Letter of Law for it : As, 


I. © Where the People being yet free, command their future OS fore 
«© King by way of continuiag Precept, Whether there-be any ſach = y omg 
with us, can be no doubt to them who read the Coronation Oaths, Vid. Pufen- 


from time to time required and taken upon Eleftions of ſome Kings, ol —_ 
. Ps 


and the receiving others, by reaſon of prior Eletions, and Stipula- 245. Nemo a1. 


tions with their Predeceſſors. reri poreſt 
quid efficaciter 


2. If a King has 2bdicated or abandon'd his Authority, or ma- jnjuncere Der 


nifeſtly holds it as derelict, indeed, he ſays, he is not to be thought modum pre- 
1 : 508 - - CCPt1 112 quem 
to have done this, who only manages his Afﬀairs negligently. But 5X: "cor 


{urely no Man can think but the Power of F. 2. is direliCt. legitimThaber. 
And he cites three Caſes, wherein even Barclay, the moſt zealous Ne gs rig 
Aſſerter of Kingly Power, allows Reſervations to the People. ET 


x. If the King treats his People with outragious Cruelty. 

2. If with an hoſtile Mind he ſeek the DeſtruQtion of his People. 

3. If he alien his Kingdom. "This Grotius denies to have any ____ _ 
effe&, and therefore will not admit among the reſerved Cafes: But ,Vid. Mar.Par.\, 
if no Act which is inefteCtual in Law, will juſtify the withdrawing gta a / 
Allegiance, then none of the Inſtances will hold ; for to that pur- Frarce his '4r. \ 
poſe they are equally ineffe&ual : Yet who doubts, but the King do- Gekine of Kh | 
ing what in him lies to alien his Kingdom, gives pretence for Fo- Jol's refenine 
reign Uſurpations, as King Johz did to the Pope's? And whoever = Crown to the 
goes to reſtore. the Authority of the See of Rome here, be it only hy reeeoeng 
in Spirituals,endeavours to put the Kingdom under another Head than potuir ramen | 
what our Laws eſtabliſh, and to that purpoſe aliens the Dominion. "ere 
Nor can it be any great Queſtion, but the aliening any Kingdom or ff gr oe 
Country, part of thz Dominion of Exglazd, will fall under the j,;, bn Ting 
ſame Confideration ; which will bring the Caſe of Trelazd up to 74s in ordine 
this, where the Proteſtants had been diſarm'd, -and the Power 9 Priualia, 
which was arm'd for the Prote&tion of the Engliſh there, put into vid. Leges 
the Hands of the Native Papiſts; nor is it now likely to be reſtor'd * £994. 
to its Settlement at home, or dependance upon Ezglazd, without 
vaſt Expence of Blood and Trcaſure. | 

Even the Author of Joviaz owns, that the King's Law 1s his py wides tis 
molt Authoritative Command ; and he denies that the Rowan Empe- Jovian, p. 280, 
ror had any Right to enſlave the whole People, by altering the Conſti- Ob 192193: 
tution of the Roman Government, from a Civil into a Tyrannical 
Dominion; or from a Government where the People had Liberty and 
Property, into ſuch a Government as the Perſian was, and the Turkifh 
20w is, &C. | 

No Clergy-man of the laſt or. foregoing Reign having treated of 
Civil Government with more Temper and Judgment, and yet with 
greater Applauſe of the warmeſt Men of his own Gown, than the 
Learned Mr. Falkner of Lyn; I ſhall be the longer in giving an Falkner's 

: , = 2 . Chriſtian Loyal« 
account of his Diſcourſe of Chriſtian Loyalty, which will prove -an ;,, x9, an, 
Authority on my fide, beyond what could be hop'd for, conſidering 1579. 
the time when his Book came out with Licenſe, and a Dedication 
to the Archbiſhop of Canterbury : it being when Mr. Johzſoz, by 


way of Compoſition againſt a threatned Suſpenſion, was — to 
D rink 


F - 
— —— __—_ 
20 . om ” 


of tt —_ + : N . . Fe * we 
4 WI A HERES ae PE ornes n. - 5... apc - 


2 4b EE. bonne 4-64 


<< F721" 


ae... ..:2.4f: > 4 


ef 
oy 
{i 
a 
'b4 
FE 
"Fe 
"1 


_ "IE. ED _ PE I" Y - ae aorta N ta ants 3 elder _ Us we 
—— £X; - _= þ (2 ” .- 4-7 : - YL - 2 2s P oy Ez _—_ 
7+. IL - x 4 Z 6.4 OI — a = _ X => , LE _ - ' 4 TE 
_— — _—— & II - TO TEC nt 2 WT-- . 2 RLIEEAE 5, POS 2 8” OS wary 744 4+: » Ph 4 gnome _ , 
0 > ren ence - a ens I I... 40 On IS 22d T7; "MM = <I> _ —_ * % 
" re I > rp py 


—_ 


14. 


Page 14. 


Page 3» 


Page Ig. 


Page IT. 


. Page 391- 


x Cancn 
Ati, 16 40s 


The Fundamental Conſtitution 


drink his Coffee at home, leſt he ſhould inlighten his Brethren, who 
flld all places of publick Reſort with their Pulpit-Law, and the 
DiQates of their Guide Sir Roger. I muſt own that Mr. Falkaer 
was in ſome things carried. away with that Tide, which if any of 
that Cloth beſides Mr. Joh»ſozz had the Courage to ſtemm, they had 
at leaſt the good fortune to be leſs oblerv'd ; but the ſhewing where- 
in the Author of Chr;ſt:an Loyalty gave too much way to the Faſhi- 
on, or the Noiſe, may yield farther ſtrength and light to that Truth, 
which will ariſe out of thoſe very Clouds, with which he might 
think requiſite to obſcure it. 

His Treatiſe is in two Parts, in the firſt he vindicates and endea- 
yours to explain the Oath of Supremacy. | 

I. In relation to the Regal Power, as it 1s receiv'd 1a our Church, 
or at leaſt by Church-men, or as it is acknowledged by our Laws. 

2, As the Oath renounces all Foreign Juriſdiction, the laſt of 
which falls no otherwiſe under Conſideration here, than as it ſhews 
the King's Duty to preſerve his Eccleſiaſtical, as well as Civil Su- 
premacy, and not to alienate either. 

In the ſecond part this Worthy Author conſiders te publick Decla- 
rations againſt Subjects taking Arms. ' 

x. In the firſt he rightly affirms, That he fſerting the Supremacy 
off Governnent « never deſign'd ( meaning I lupppecſe, by the Law) 
in any wiſe to violate either Divize or Chriſtian Inſtitutions, or to aſſert 
it lawful for any Prince to invade that Authority and Right, which is 
made particular thereby, whether in Matters Temporal or Spiritual. 
Where by Chriſtian Inſtitntions, "tis plain that we are to underſtand 
the Eccleſiaſtical and Civil Laws of Chriſtian States, or the Laws 
of others not contrary to Chriſtianity ; and thus he deſervedly 
blames them who nouriſh falſe Conceptions, and miſtaken Opinions con- 
cerning the CIVIL POWER, beyond due Bounds exalting it fo 
high, as not to reſerve that Reſpeit which belongeth to God and Chriſti- 
an Inſtitutions; and rightly obſerves, that the Supremacy does mot 
exclude the Subjett from a real Propriety in his own Eſtate, And thar 
there are ſome Kingdoms where without any Diſparacement to the Su- 
premacy of their Prince, they are govern'd by the fixed Rules of the 
Civil Law ; and others where other Laws eſtabliſhed by their Predeceſſors 
are franding Rules. | 

And particularly in relation to the People of this Realm, he ſays 
in the ſecond Part, The Engliſh Conflitution doch exceilently and 
- "yi provide againſt injurious Oppreſſions. Ot which more 1n its 

ace. | 
2 However I cannot but here obſerve, that even the Canons of 
1640. which he receives as ſpeaking the Senſe of the Church of 
Exgland, own that the Subject has a Propriety, but withal ſay, that 
Tribute, Cuftom, and Aid, and all manner of neceſſary Suppart and Supply 
are due to Kzngs from their Subjetts by the Law of God, Nature and 
Nations 5 yet tho it is the Duty of Subjeits to ſupply the King, it is 
pars of the Rynzly Office to ſupport his Subjeits in the Propriety and 
Freedom of their Eſtates. Still, it ſeems, ſubject to the Kyzxg's Judg- 
menc of neceflity, which is right Sibthorpiſm and Manwariniſm, after- 
wards eccho'd to by the Courts at Weftminſfter,in the Reſolution about 
Shipmoney, and of late in that of the Diſpenſing Power. : 
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I think in two things what Mr. Falkzer writes upon the firſt 
Head lies open to Exception, 

r. That generally by Civil Power, he ſeems to mean the Perſon 
of the Kzzg, and that not according to his own Definition of a Page 355: 
Kzag, which he ſays doth denote the Royal Perſon who governs, which 
himſelf owns to be according to the reſpeQive Limitations in thoſe 
places where they govern, many having the Title of a Kzng, who Page 33% 
had not ſuch Royal Power as ts allowed by our Conſtitution : but he 
aſcribes to a King generally ſpeaking, and particularly tro ours, 
ſuch a Soveraignty as carries with it the abſolute and arbitrary 
Exerciſe of that Czvil Power whereby a Nation is govern'd. 

Thus he aflerts with St. 4u/#iz, That Sabjeits may and ought to | 
obey their Prince's Commands where they are certain, that what he com- *%* 39% 
mands 1s not againſt the Command of God : And hence he attributes 
to the Kings of Exglazd even more Power than he allows to the 
Roman Chriſtian Emperors, as will ſoon appear. And it appears, 
that this is not only a caſual daſh with his Pen ; for having before 
in one place ſpoken of the buſineſs of the Civil Power deſcrib'd by Page 123- 
St. Peter, in another he mentions the Authority with which he ſup- Page 131. 
poſes Kzngs and Princes to be veſted to govern in Matters of Religion, 
not as originally ariſing from their Chriſtianity, but from the general 
Right of Dominion and Soveraignty, and ſays, this includeth a Right 
of eſtabliſhing, by their Authority, what is truly unblameable, orderly, uſe- 
ful, and neceſſary with reſpett to Religion. 

Accordingly he ſpeaks of the Eccleſiaſtical Laws of Tz, and ſe- Page 153: 
veral other Exgliſh Saxoz Rzngs; as if they were eſtabliſh'd by _ 
rm as having the Czvil Pover ſolely and abſolutely in them- 
elves. | | 
And indeed if, as Mr. Falkzer has it elſewhere, the Soveraign Page 42; 
Ryaler hath a Right to promote God's Publick Worſhip, and to eſtabliſh 
7t by a Civil Sanitioz; it muſt follow either that theſe Kings were 
no Soveraigns, or that they alone made thoſe Eccleſiaſtical Laws, 
giving them their Civil Sanf7ion. 

Yet that he denies even to the Emperor Conſtantine ſuch a Power Pag. 172, 1733 
as he aſcribeth to Kzzgs and Prizces, and particularly to ours, 1s evi- 774: 
dent from his juſtifying Athanaſizs in his diſobeying the Emperor's 
poſitive Command to reſtore 4riz to his Church of Alexazdria, 
after a final Sentence of Deprivation of the Council of Nice ; which 
Sentence being grounded upon his Hereſy, the Experor might well 
think that ſubſcribing and {wearing to the NVzicere Creed, might ren- 
der him a Perſon equally capable with atiy other, to ſupply the 


Vacancy. 


2. Another Miſtake Mr. Falkzer ſeems to.have been led into by 2. Falkner'? 


thinking Eccleſiaſtical Cazoxs to be of Authority in Points of Law Los = 


or State. 
Hence it is that he cites the ſecond Canon x F. 1. which he ſays > car, vid, 
threatens Excommunication againſt them who {ball affirm, that the Criſtian Loyats 
King hath not the ſame Authority-in Caſes Ecclefsaſtical, that the Godly Þ®* 59) 5% 
 Kyngs had among the Jews. | Eo” | | 
He might have obſerv'd that it excommunicates them pſo-faits 
without admitting them to any Plea or Defence for themſelves. In 


which Compariſon, tho- perhaps much was intended, according - 
D 2 the 
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the Mos Regizs deſcribed by Samuel ; I fear it proves too little, nor 
would they who made thoſe Cazons have been willing to confine 
the Royal Power to that fundamental Law for it, which we find in 
Deut. 17- 9 Dpyteronomy ; Where the Rule for the Eleftion of Kings is Rated, 
VEL. I 4» to tre : $4 . : 
©d, * © that the Perſon whom they ſet over them ſhould be zo Stranger, but 
one from among their Brethrez, and his Power 1s bounded with- 
in Moſes his Law, that his Heart be not lifted up above his Bre- 
thren. 
| | And it is certain that the Stream of Learned Men are on the ſide 
Falkner, Þ. 85+ of Petrys de Marca, who obſerves, that they do not deſerye we:! at the 
Hands of Chriſtian Princes, who would meaſure their 4::thority and 
Dignity from the Exerciſe of Royal Power under the Times of the Oid 
'Th. p. 75s: Teſtament. But leaving Mr. Falkner with lis Cops to tight this 
Eves Grotws out with De Marca, Selden, Grotim, Schickard, Bellarrmine, Baroninus 
will not allow 2 , be Sega CET, ; , 
the Government the greateſt part of the Fewiſh Rabinnical Writers, Blozdet, and even 
over the Houſe of Joſephus, who ſays the King was not to att without the High Prieſt, 
iirael 19 96% and the Conſent of the Senators; T ſhall but mention ſome Heads in 
chical. which it will be difficult to diſprove me. 
Ib.p.1029454- 
:. The Kings of 1/r2e!; quatenus Kings, had no Intereſt in the 
Legiſlative Power ; tor that Government fo far continued 4 Theo- 
craſy, that God, who premiſed in an eſpecial manner to dwell a- 
Exod. 29. 45+ 092 them, Was their {ole Legiſlator ; and Mr. Falkzer himſelf tells 
Page 454+ us, The Jewiſh Common-wealth was peculiarly order'd by God, or as 
Page 433. he has it elſewhere, pecnliarly Theocratical. 


2. Where-ever any Alteration in the outward Adminiftration, 
or Circumſtances of things appointed by God's Law, delivered by 
Moſes, went under the Name of any Kzng; it will hardly be poſſi- 
ÞK& to: prove: that the Kzng did not make it, either as he himſelf 
"was a Prophet, or by the DireQtion of the chief Prophet, or Seer 
Jer. 1.19. :Whoſe Commiſſion, if we may judg by that of Jeremtah's, was 
very large, being ſet over the Nations, and over the Kingdoms, to 

+ *.*, root out, and to pull down, and to build and to plant. x 
Orig. facrz, © The preſent Biſhop of Worceſter ſhews, that God appointed a Suc- 
fp. 150. ceſſion of Prophets to make known his Mind- to the 1/raelires ; 
and that there were Schools or Colledges of the Prophers, which 
F2g. 154154 ſome think Samuel erected, where God Almighty ordinarily diſpen- 
ſed his Effuſtons. Out of theſe the Kings had their Seers, Gad 
was David's Seer, and Jeduthun Foſiah's, after Iſrael and Judah were 
divided ;' according to that Obtervation made by the Biſhop, xe:- 
ther were theſe Schools of the Prophets only is” Iſrael, but in Judah 

likewiſe was God known. lia | 
Page 453, 3+ The Right of the Crown of T/rael! was not ſo fix'd to a Fa- 
.. mily, but, as Mr. Falkzer owns, God reſerv'd to himſelf the Right of 

... diſpoſing the Soveraignty of that Kingdom. | | 
1 By which, as he would juſtify ſome Riſings againſt Kings in 
Poſſeſſion, he mult likewiſe admit, that no Inſtances of Paſſive 
Obedience among the Jews, can concern Governments more truly 
of HumanTnſtitution. | | 


4. For 
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4. For the Judicial Power, it - may be difficult to: ſhew the 
King to have been more than the Head of the Saxhedrim; and per- 
haps conſidering that the Law by which they were to judg was 
God's Law, which the Prieſts, who bare' the Ark of. the Covenant Pu 31.9,11, 
of the Lord, were to read to the People; -the High Prieſt who was x04. 28. 29, 
to bear the Judgment of the Children of Krael upon his Heart conti- 39. 
aually, with his Urim and Fhummim, the Breaſt-Plate. of Judoment, 
-may bid fair for the chief Place in that Court. _ - TY; 
. Anditho Moſes, their Kiog, : reſerv'd. tro himſelf an Appeal from peur. :. TH 
the Sanhedrim, it will be difficult to ſhew that the Seer did not Vid. Dr. Zi: 
{ſucceed him.1n that ; eſpecially ſince he ſhews that his Right of be- —————— | 
ing hearkened to,.or obey d. was as he was a Prophet : and the-pre- p. 259. © * 
ſent Biſhop of Worceſter holds that the Promiſe of a Prophet to be * hy ys - 
raisd-up to the People of . 1/7ac!, ought ito. be underſtood. not. only Ef rus $y- 
of C':riſt, bur alſo and more immediately, of an Order or Succeflion n2goge. 
_ of Prophets to be obey'd in all things. - } No-4 _ 
5. Whereas. Mr. Falkzer labours againſt Joſephus, Maimonides, and 
Schickard,: to ſhew that the'. Kings of I/rae/ might make Arbitrary 
War, or War. of choice, without the Authority of the Sanhedrim : 
he ſhould have added [ or the DireCtions or allowance of any Pro- 
phet ] to have prov'd any thing to his. purpoſe :: and it will appear = 
that the two Inſtances which he gives, were from the Prophetical Falkner, p. 97. 
Power; thus when he' ſays Saul reſolv'd upon War againſt the Ammo- 
nites, «por his preſent hearing the Cauſe of the Men of Jabilh Gilead ; 
-The Text ſays, The Spirit of God came upon Saul.  . x Sam. 17.6, 
And tho wicked Ahab would have engag'd Fehoſaphet the King of 
Judah, who was with him out of his own Country, in a War againſt 
Syria, without conſulting the Order of Prophets in Iſrael; "tis of 
his own ſhewing, that Fehoſaphet would not undertake it till the 
Prophets of 1/rael were conſulted, and had encouraged it. How- 
_ ever Jehoſapher having been King of Judah, is not an Inftance 1o di- 
realy to the Point. 
But as Mr. Falkner, notwithſtanding his Miſtakes in comparing 
our Polity to the Jewiſh,  ſhews a Propriety in the Subje&, beyoud vid. cam x. 
what they will allow, who infer a contrary Right from that zax- 294% 
#er Or way of Kzngs with which Samuel, either would deter the The zibrew 
Pcople of 1/rael from chooſing one, or. at leaſt foretels what they 777 7 more 
would loſe by quitting the Theocracy, adminiſtred by Perſons more mos,the Chaldee 
Iimmed:ately commiſſioned by God himſelf; Mr. Falkzer no leſs Parepwraſe, 
fully coines up to the caſe of putting the Kingdom under any other O_ "_ 
Heac, tlian that which the Law allows, and ſays. 
The Conſtiiutions of this Realm oblige all the Subjets thereof, to 
maintain the the Royalty of the Crown : and further, that z# is 4 
great and ſpecial Privileds of a free-born People, that they cannot, Falk. p. 234 
according to the Condition of Slaves, have the chief and principal 
Dominion over them tranſlated from one to another, according to the 
Pleaſure of any Perſon whomſoever, though it be their own matural 
Prince. | 
| What was in his Judgment, the due Conſequence of ſuch an 2#. Fatkner's 


Attempt, will appear by conſidering his ſecond part, where he {co Pare. 
E ſpeaks 
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vid. inf. 


Page 419» 


Page 422» 
. Page 423+ 


Vid, Stat. 3+ 
Car. 2. c4Þ. 13s 
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ſpeaks more directly to it ; and tho it be againſt che Subjets taking 
*þ Arms upon any pretence whatſqever, yet it fufficientiy juſtifies 
the late real Occaſion for recourſe. to them altimo necefſitatis pre- 
þ It muſt be underſtoad, - that looking upon the Cangns of 1640, 
as the Senſe of. our Church, he thinks himſelf bound to afſerr rhe 
Divine Right of Kingfhip, in.a more,peculiar manner than. any 
other Form 'of Government: and haYng duly: obſerv'd that +2» 
thoſe States or Relations which are fixed by Divine Inflitution," there 
are-ſome things ſo neceſſary aud eſſential, that they canuot be ſeparated 
from them ;.' he makes Irreſiſtiblezeſs' ro. be one of thoſe Eſſentials : 
nor could he do leſs, ſeeing, tho all the Caxoxs of 1640, lie uncer 
2 Cenſure of much greater Authority in our Church than that-with 


which provides which they were made ;. he cites the firſt Canon as. the Senſe of our 
aled oa tr. Church, That rhe moſt high aud facred Order of Kings is of Divine 
td to confirm Right, being the Ordinance of God himſelf, foruuded. iu the prime 
"—_— maie L.aws of Nature, and clearly eflabliſhed by the expreſs [Texts both of 
ao. the Old and New Teſtaments: upon this ground he might well 
Page 419- fuppoſe that the People. in chuſing a King (whidk ke allows often 
Can. 1. 194% tg have been where there hath been 4 Vacancy, and tiene cautd.o/ait: 
Page 414 # Right of Succefſian) , whatever Terms or Contrat were made 
Page 42% at the Choice, faxd obliged: from the Nature of that . Relation \thwy 
| Page 414+ thereby enter 2uto, and the Laws which God hath: eſtabliſhed 'com- 
cerning it, and xot only from. their own Intention; ' 1 0th 
| And if the Rights. of. Princes, or.any of them are aſcertain'd 
by Ged. himfelf, nor by ithe ancient Conſtitutionipf. the Gavepn- 
Page 423 ment or expreſs Contra#3athen-indeed,. even in Eleitive- Principa- 
lities, thoſe Divine Rights of Soveraingty,.:as well as ſuch as: ariſe 
from the Original, or more immediate 'Cantra&t, are inveſted is the 

Perſon elefted thereto before the Coronation. 

But to qualify this, 'tis to be confider'd, that he contends that 
the Declararipn againit taking Arms relates particularly ro the Kzze, 
mot indefinitely to any King, and can bare wo other Conſtruition, than 

| to condemn the Engliſh Subjefts taking Arms againſt their natural So- 
Page 3389. weraign the King of England: and therefore, tho the like Attempts 
.* againſt any other Kings who enjoy Soveraign Authority, are equally 
blameable in their Subjeits ; yet this Poſition, lays he, does not afſert 
the utter unlawfulneſs of taking Arms amongſt any other Nations 
againſt him who bath the Title of King ; if he doth not therewith 
enjoy yaa Right of Supream Government, which our Kinzs have and 
exerciſe. | 
-- $6 that notwithſtanding the Canons of 1640, even in' his Judg- 
ment, the Laws of Exgl/axd muſt determine this Controverſy. 

And elſewhere he grants what ſhews, that the Examples for 

Paſſive Obedience which he inſtances in from the Jews, or Primitive 
T Chriſtians, will not affe&t us. 
Page 541. | © The Agreement, faith he; between the Condition of thoſe 


* Jews, whom he mentions, and the Primitive Chriſtians under 
< their Perſccutions, was fo great, that if the Laws of Nature 
* would have allowed theſe Jews to reſiſt, it muſt alſo have been 
« lawful for the Chr:/tiaus to have done the fame; which 1s 
« contrary to their general Profeſſion, and univerſal Prafice. * 
ut 
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« Bag then in: ralation to. the PraQtice; he fays, The Reſult of Page 501. 
« al theſe Teſtimonies. is, that when the Authority, Laws, and 
&« Rules, of Government, they. liv'd under, .did oppoſe the Chriſtian 
« Profeſſion, or the 'Truth and; Purity of its Dodtrine, - they thought 
« it -their Duty: patiently. to” ſuffer, and not, in. Oppoſition to thoſe 
« Laws which were then eftabliſh'd, to take:up. Arms againſt their 
* Governours. Wan 
And coming to Examples ob Paſſive Obediexce among the Jews, 
when the Soveraign' Power had undertaken ta deſtroy .@ part: of the 
People, he ſays, io oa ri bored a 
«& Forafmuch as the Soveraign. Power in Fudeas, and many: other-page 535536, 
_ © Eaftern Nations, and alſo in the Roman Empire, as their Laws 537 $38 " 
« declare, had fuch an Autharity, that the particular Reſcripts and 
« Edits of the Emperors were accounted Law, and what they 
* determined was a Legal Decifion or Sentence, and a judicial 
« way” of proceeding: From theſe Conſiderations, he ſuppoſes it ” * 
« was not lawful for any of the Perfons 'in the Inftances above- © 
« mentioned by him, tho ſome of them were unjuſtly fentenced, 
& to have taken Arms in their own Defence. Re  E. _ > 
But he tells us, The excellent Conſtitution of our Engliſh Govern- pue 535. - 
ment hath this advantage among others, that it gives ſufficient. Seen © 
rity to the Engliſh Subjeits, that there is no way of judiciary or legal . 
Proceeding by the King himſelf, or any other againſt the Life or Pro- 
perty of any Perſon,” who lives peaceably and orderly, but according to 
ghe eftabliſh'd Laws of the Land, and upon a fair Trial of his Caſe : 
Nor will our Laws allow any ſuch general Sentence, which may take in 
#ungcent Perſons. | 3 | 
The deftroying Corporations, the managing Juries, and impro- 
ving Religious, and lawful Civil Aﬀemblies, into Riots, nay, prom | 
ſults for Treaſon, had not , then been brought to PerfeQion. 
And the Diſpenſmg Power having been attempted, but receded 
from, he ſays, : =O fs 
The true Religion is eſtabliſhed by our Lams, and no Law can be re- Page 542» 
pealed or altered to the Prejudice of Engliſh Subjeits, by the' Pleaſure of 
evy Privce alone, and without the Conſent of the Peers, - and the Re-> 
preſentatives of the Commons of England. . | 
And indeed the good Man takes a great deal of Pains; from the 
Duty, Honour, and Intereſt of the Prince, the danger to evil In- , 
ſtruments, and the like, to prove, that it ought not to be prefumed 
that any ſuch Caſe, as we have known, will happen ; which at this 
time looks like a Philoſophical Argument againſt Motion, and de- 
ſerves the like Confutation. However, looking upon ſuch Viola- 
tions as but ſimply poſſible, he maintains that the Declarataion againſt Fa2e 532- 
taking. Arms ought to be iz general Terms ; for that ſuch extraor- pe 251, 
dinary Caſes, as may be put, fall not under Conſideration, (I may add) 
till they happen; for then they muſt be pur, and remembred to 
juſtify what they have render'd neceflary. 
Nay, himſclf reftrains the gexeral Terms to a Subject's taking pe 250, 
Arms without any Command from his Prince, againſt thoſe who att 
by wirtue, axd in purſuance of his Commiſſion [ REGULARLT)] 
granted ta them.” 
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Page 346.*  - T will yield to him, that it would be an high Refletion upon the 
\Laws of .our Realm, if there were need of a skilful Lawyers 
for the general Rule of Duty, and to whom Men ought to yeild Obe- 
dience and Submiſſion : Yet if learned Men will confound the: plain 
Rule of Submiffion to the Powers which are 3» being, by ſetting 
up'a ſuppoſed inſeparable Right, in a Power which once: had a 

, being, but is become a meer Shadow and SpeQte ; *rwill be re- 
quiſite to :have recourſe to. them who have taken ſome pains. in 
enquiring: into: the Conſtitution of the Government, to: ſee what 
Remedy is thereby allowed in extraordinary Caſes. | Ten 

Chriftiax Lozal-. And whereas, ſpeaking of Officers ſuppos'd by ſome to: have 
7, P: 21... Authority: of reſiſting in ſuch Caſes, he ſeems to know' of 'none 
but by Chatter-or Commiſſion having their ' Authority depending upon 

the: Kzng; alittt Skill in_the Law, or in Antiquity, would have 
infornyd him of ſeveral. others, at leaſt ſuch as were not ſo depen- 

vid. inf. of denr, not only hereditary Great Officers, and other Great Men of 


pgs "he Kingdom, but other Officers choſen by the People, the Here- 


vid. The 4# tochis, or Lords Lieutenants, and the Sheriffs anciently, and:-the 


ef Pacification Officers in Boroughs . by Preſcription, and Conſtables . at this 
between the a o, - | 


Engliſh: and, tt gay. 4p Cu 

Scots, Temp. ..-- -., TS _ : - FER | 
Car. 1. which provides that it ſha!l be lawful, ſor the Subjefts of either Nation, to fall upon the Forces which ſhall come 
out of one into the other, without the Conſent of the Parliaments of both Kingdoms, EM -, CE Y 


21 T will be as ready as he to maintain that for: the future, ſuch Sup- 
poſals as. he touches with great Fear and Tendernels, . will be very 
remote Poſſibilities; and being look'd upon . in our Law as vain 
in the Apprehenſion, are thought not to itand in need of. any par- 
zicular [Proviſion : but he mentions three Caſes 112 which. upon 
Page 531. Jeildeng the Suppoſitions, he grants the Anſwer given by Barclay to 
two of them, and to all three by Grotias, to be true. 
To the general Queſtion, May there mo Caſes fail ont, in which th 
People [by their Authority] may take Arms againſ# the Kng ? | 
Page 515:: + Barclay anſwers, Certainly none, .as bong as he is Kzjng, or unleſs 
1pſo jure':Rex eſſe deſinat, which is pregnant with the Affirmative, 
_— may be ſome Caſe wherein he by Law, or of Rzght, ceaſes 
to be Ryng. | 
- ' And Barclay manifeſtly allows of two, Grotizs adds a third 
branch'd 4nto a:fourth, in which Mr. Falkzer concurs with him, as 
well as with Barclay and Grotizs in the other two. | 
Pag. 52<,527. . The;firſt particular Caſe upon which he delivers his' own Opi- 
Valotay Re- DION, Withour referring to Authorities, 1s, of a .King's voluntarily 
ſzration, oo relinquiſbing.. and laying afide his Crown and Government : of 
Clos. F -29s this ſeveral-Examples are mentioned, and among the reſt nine of 
, our - Saxo0x: Kzngs; and he rightly obſerves, .that if ſuch Perſons 
ſhould -att. againſt the ſettled Government of their reſpettive King- 
doms, after they are fixed in the next Heir in an Hereditary Kingdom, 
or in another King, according to the Conſtitution . of Eledive Princi- 
palities ;. the reſiſting any of them is not the taking Arms againſt the 
King, but againſt him who now us a private Perſon; _ | 
If therefore the late King's Abaication were. ſuch a relinquiſh- 


Page 426. 


vid. ſup. £13. ing as he means, which it muſt be if he receive Grotiws; or if he 


hold to the other Caſes, in which, as it will appear, he yields __ 
— | 1C 
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he would be deveſted of Soveraignty ; in all ſuch Caſes every thing 


_ 15 lawful againſt the late King, that would be lawful againſt any 


other private Perſon. 

2. The ſecond Caſe agreed by all three, and by Biſhop Bilſon, Page g26. 
is of a Prince's undertaking to alienate his Kingdom, or to give it up Alimattonef th 
to the Hands of another Soveraign Power againſt the Mind of his Kingdom. 
Subjeits. And he thinks Barclay, Grotius, and Biſhop Bilſon, rruly. 
ro aſſert, that ſuch an Att of Alienation, or of acknowledged Sub- 
edtion, eſpecially if obtained by evil Methods, "as was done in the Caſe 
of King John, is null and woid; and therefore can neither give any 
200, of Soveraignty to another, nor diſpoſſeſs the King himſelf 
thereof. ON i 

But if” any ſuch Prince ſhall attually and forcibly undertake to bring 
his Subjefts under a new Supreams Power, who have no Right thereto, 
and ſhall deliver up his Kingdom to be thereby poſſeſs'd. Grotins, faith - 
he, doubteth not, but he may be reſiſted in his undertaking; but then 
lays Mr. Falkner, this Reſolutiow muſt proceed upon this ground, that 
this Ation includeth his deveſting himſelf of bis Soveraignty, to- 
gether with his injurious proceeding . againſt thoſe mho were his Sub- 
jets: And Barclay, who allows ouly two Caſes in which a Prince 
may - deveſted of his Royal Dignity, doth account this to be one 
of tem. EN > 1 
of to mention the notorious truckling to Fraxce, and Pupilage 
under that bribing and impoſing Monarch ; ſince the Kings of Exg- 
land are Supream in Eccleſiaſtical, as well as Civil Affairs ; and the 
late King by Force and open Violation of the Laws, agaiaft the 
univerſal Beat and. Mind of. his. Peqple, ,renounc'd his own Sy- 
premacy in yielding to the Pope's ;- and - ſince. the People: myght 


 refiſt him therein ;. but that which juſtified their reſiſting himy de- 


veſted him of his Soveraignty ; *tis evident, that according to 

Mr. Falkzer, and the Learned Men, whoſe Authority he receives, 

the late King thereby ceas'd to be King : which ſufficiently juſti- 

fies that Vote of our Convention, ſince confirm'd by the Parlia- 

menr;:that a Popiſh King is inconſiſtent with this Proteſtant King- 

aom. 

3. The laſt Queſtion, or rather part of 2 Queſtion, which this Page 527. 

learned Author takes zotice. of, in the Reſolution of which he ,,,,,.;, - 

agrees with Barclay and Grotems, is, Whether if *a Soveraiags Prince deſtroy the King- 

ſhould afQtually undertake ta:deftroy his whole Kingdom, 'or any con- = ET. 

ſcderable part thereof, they may not in theſe Circumftances have liberty of of it. , 

defending themſelves by taking up Arms ? | | Pag. 528, 529+ 
Now we muſt allow him here-to diſtinguiſh his Sentiments, by 

inveighing againſt Juzive Brutus, and, other Subverters of Sove- Page 528. 

raign Power, who ſtart and urge this Queſtion: However it may 

not be amiſs to take him into a Corner, to know his/Mind of the 

matter, under the Roſe. . It muſt 'be remerbred that he allowed of Page 53r. 

Barclay, as a competent Judg in- the Queſtions which he determines, 

and as to 4 Soveraign Prince's undertaking to cut off, or to ruin and Page $25 

deſiroy the whole Body of his People, he acknowledges that this is the 

other only Caſe in which Barclay eſfkeemeth a Soveraign Prince to forfeit 

his Right of Government, and that thereupon it may be lawful to re- 

fiſt hims. Tho, as I obſery'd before, Grotzz cites Barclay for a une, Sup. f. 25. 

Ra | this 
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this which he receives as Barclay's ſecond, as he gathers from Barclay, 
muſt not exceed the Bounds of meer Defence, without any Attempts 
of invading or revenging ; yet it may be a Queſtion, how far this 
may be conſiſtent with his yeilding, that a former King in ſuch 
cale becomes a private Perſon. And indeed I think he is in the right 
in allowing of no caſe to warrant Reſiſtance, till he who had been a 
Page 526. King becomes a private Perſon. | 


Accordingly, neither Barclay nor he, in the caſe of a King's un- 


dertaking the Ruin of. the Whole, or in any other caſe, will atow 
the taking Arms againſt the Soveraign Power ; becauſe a Prince by 
ſuch an undertaking as this, loſeth his Royal” Authority, and i no longer 
King ; ſe omni dominatu & principatu exuit, atq, ipſo jure, ſive ipſo 
faito, Rex eſſe deſinit. 


And the Reaſon given by Grotis in the ſame caſe is irrefragable, 


conſiſtere ſimul non poſſunt voluntas imperanai, & wvoluntas perdendi : 
quare qut fe hoſtem Populi totius profitetur, eo ipſo abdicat Regnum : 
<« A Will to govern, and a Will to deſtroy, cannot conſiſt together ; 
«© wherefore he who profeſſes himſelf an Enemy to his whole Peo- 
&« ple, in that very thing abdicates his Kingdom. * 


I cannot but obſerve that here is a Forfeiture own'd, and an al- 


Page 529- lowance of a Right in the People, or ſome of them at leaſt to judge 
of the Forfeiture. Elſewhere Mr. Falkner ſays, To aſſert that the 


Barclay e- 


ſteemeth a Sove- 
raign to forſeit. 
bis Right, &c. 


Page 365. 


Page 359- 


Page 321. 


Page 322. 


* Page 542, 


People or Inferiors, are of right Judges of the Cafes in which they may 
reſiſt their Superiors, is as much as to ſay, they are. bound to Subjettion 


only fo far as themſelves ſhall think fit, and that they may claim an 


: Authority over their Governours, and: paſs 


Fudement upon them, aud 


- deprive them of their- Dignity, Authority, and Life it ſelf, whenſoever 
they ſhall think it requiſite and 'ucedful. ' | 


Burt this Inference here,-'as well as his former'Declaration, ſhews, 


that he ſpeaks not of extraordinary Caſes, which as he has it, we may. 
well preſume, or hope, may never be in att.” 


And if a judicial Power, even in ſuch extraordinary Caſes, ſound 


harſh, we may learn of him to ſoften ir, with the Terms .in 
which he juſtifies the Exerciſe of a like Power over Kings in 


Spirituals. : 


cc 
cc 
cc 
Cc 
cc 


«& Tho, ſays he, all Chriſtians upon manifeſt Evidence, may in 
{ome caſes ſee cauſe to diſown a Soveraign - Prince (as was done 
in Julian) from being any longer a Member: of the Chriſtian 


Society ; yet in ſuch Caſes his Memberſhip ceaſeth, and 1s for- 


feited by his own- AQ, and not properly: by. a- judicial Sentence 
and formal Proceſs. And ſome of the .Romifh Writers \go much 
this way, in giving: an account, how the Biſhop of Rowe, .whom 
they ſuppoſe to be Superior to all: Men on Earth, may by 
reaſon of Hereſy or ſuch Crimes, be deprived of Chriſtian 
Communion. - 03 Fes 

I muſt herein agree with Mr. Falkwer, that "tis not the-Judg- 


- ment which creates the. Forfeiture, but the Grounds of :the\Judg- 
. ment 3 which ought to be duly weighed. 


4. The only thing which, according to Mr. Falkner, in this Caſe 


can farther" be propoſed is, Whether if a Supream Governour ſhould 
according to his own Pleaſure, and contrary to the eſtabliſhed Laws, 
and his Subjeits Property, attually engage upon the deſtroying ana 
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 rutring 4 conſiderable part of his People, they might not defend them- 
felves by taking Arms | £2 201 
This which he fays is notional and ſpeculative, has too ſadly been ,,... 
reduced to Practice, in [reland eſpecially. Oe 
After mentioning the Pariſian Maſſacre, he confeſſes, that sf ever 
any ſuch ſtrange Caſe as is propos'd, really happen in the World, it would Y48e 544 
have great Difficulties. Grotins, ſays he, thinks that in this utmoſt 
extremity the uſe of ſuch Defence as 4 laſt Refuge, ultimo neceſſita- 
tis preſidio, i not to be condemned, provided the Care of the common 
Good be preſerved. And, ſays Mr. Falkner, if this be true, it muſt 
be upon this ground, that ſuch Attempts of ruining do, ipſo fatto, en- 
clude a diſclaiming the governing thoſe Perſons as Subjets, and conſe- yage $45. 
quently of being -their Prince or King. And then the Expreſſions of 
our Publick Declaration and Acknowledgment would ſtill be ſecur'd, that 
- is not lawful upon any Pretence whatſcever to take Arms againſt the 
/ng. | BS 
in ſhort, Mr. Falkzer's Judgment in theſe three, or rather four 
Caſes, is this, That theſe Caſes are fo extraordinary, that they fall ._. 
not under any Confideration 4s .« pretence, but will juſtify the 
Subjects taking Arms when they are rea/; and that when any ſuch | 
Caſe happens, the taking Arms is not ſo much authoriz'd by any » | 
Judicial Power in the People, or their Repreſentatives, as bythe Fo 
Facts themſelves, whereby the King 7p/o fafo, without Sentence, 
incurs a: Porfeiture, and ceaſes to 'be Kine. And had he lived to 
apply. his own 'Rules, no Man candoubr but he would in Terms 
have juſtified our renouncing Allegiance to.the late-King: Whether 
upon the account of the Farfeiture, :or the Judgment upon it,: or . 
both,! is not very material : eſpecially conſidering that both Barclay 
and Grotizs {peak of an Abſolute Prince, not a Platonick Monarchy, > 
fevx{Eore 'v6juos, ** yok'd or coupled with Laws. We ,” .» Vide Pap 358, 
"Fis well known to have been. Grotizs his Opinion, That if the page 348. 
Supream Government be part in the People, or Senate, and part' 
in the King : If che King invade what is not his Right, he may be Page 344- 
oppos'd with juſt Force, becauſe he hath not {o far any Supremacy : and cud is Chris 
this he thinks muſt take place, tho it be ſaid that the Power of War is ftias Loaly, 
in the King ; for. that, ſaith he, is only to be underſtood of Fa PIg- 348. 
War, when whoſoever hath any part in the Supream Power canuot. but 
have a Right to defend that part. ) 


My. Falkyer indeed excepts againſt this, as ereing. two diſtint# ObjetF. 
Governments, each of which have a Sapream Power of judging and ex> 
ecuting.' 13 1 


/ Yer he agrees that this is warrantable in the Empire. '  4»ſw.1, 
21+; Becauſe it.1s allowed by its Conſtitutions and Capitulations : _ 
But: then he ſays, 1 we look into the Records of the former Ages, page 345- 
we may thence diſcern that no Subjetts whatſoever of this Realm had, 
under any pretexce, an Authority to bear Arms againſt the King. 
-- How far he is right in this Afertion, I ſubmit to their Judgments 
who, ſhall impartially weigh the following Authorities. | 
.-. 2, His other Reaſon of a Difference between the State of the 
Empire, and of Ezgland, is, That = Princes of the Empire in their 
2 own 
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own Territories enjoy 'u Right of peculiar Soveraignty, which alters 
not the caſe in relation to the Emperor ; for both they and their 

. People are SubjeAs to the Emperor : and the miſchief of a Judg- 
ment left in Subjeas, is either equal both in one and the other, or 

if there be any difference *tis greater in the Empire : becauſe, tho 
the Latitude for judging may be the ſame, the Princes there have 
the greater Opportunities of gathering ſtrength againſt the Soveraign, 
and «conſequently more Temptations to it, than where all is more 
immediately under the InſpeQtion, and Influence, of the Supream 

Governour. 


Anſw, 22 But ſtill it appears by what I have ſhewn' out of Mr. Falkzer, 
that- what he ſays, muſt relate only to an ordizary Judicial Power, 
or iz ordinary Caſes; for- if he allows it in extraordinery Cafes, 
even where the Þrince is. more abſolute, than he agrees the Kings 
of Ergland to be; a fortiori, is this allowable here in ſuch Emer- 
gencies ? | 


Pag. 244345 Wherefore notwithftanding his charging the'two Jeſuits, Leſſons, 


and Becanwu, with an high train of Treaſon and unchriſtian Diſloyalty, 
bating what they ſay in juſtification of killing a Prince by private 
Perſons, for their ſelf-defence, even while he remaineth a Prince ; 
Fiee not any material difference between him and them. | 
And being our Diſpute is. chiefly with Papiſts, with others but 
25 they are their Friends out of Folly-or Deſign, it cannot' be im- 
proper to tranſeribe part of his Quotation from the two learned 
Jeſuits, agretimg almoſt word-for word in theſe Poſitions. 197 
Page 344- *© * That'a Prince who hath .a- juft: Title becomes a Tyrant with 
«reſpect to the ' Adminiftration of the Government, when! he de- 
. $£:fgns\in his Government, .and -aims at his private Advantage; and 


ea hoy 6 not the Pablick Good,' ad birdens the Common-wealth with ugjuſt 


4c 941 CE xattons, ſells the Offices, ard Places of Judges, and makes Laws 
Tito his own Advantage, and not tne Publick. COSTRET 


6b 16 5356 29 That when this Tyrant i no longer fit to be born, this Prince 'is 


123 5 $Gfirſt fo be Yepos'd, or to be declar d'an Enemy by the Common-wealth, 
cob: to * or the Chief Eftates- of the. K ingdom," or any other- who hath "Au- 


2 ©: #hority, and then he thereby reaſeth to be a Prince, and it be- 
comes lawful to attempt *ariy "thing againft his Perſon and 
CC Life. : hy SIA » $F.-& EI 

1 It being made a Queſtion, What was Biſhop Bedel's Opinion 
> - of SubjeRs taking Arms-agairft their Prince in Extraordinary Caſes ; 

he having beet \faid barely: to repreſent- the Defence made by o- 
thers, without interpolſing any thing of his own : and the Learned 
| Writer of his Life having declar'd it uzlawful and impious for a 
1 .\ *. SubjeCt 70 refeſt bis Prince 'in any Caſe whatſoever, which he days 
he'6Þbſerves for fear the Biſhop's words ſhould be taker by the wton 
..  Ha#dle. As if the Biſhop'pave no Intimation. of his Mind herei 
co-c£0untenance reſiſting un-sny caſe whatſoever. in ooo 


Life of Biſhop I ſhall take leave 'to' 'give' an account -of: the .Bifſhop's Anſwer 
Ecdell,p. 442 © Mir. Wadſtorth, who charges the Eagonots and! Guiſes of . France 


and Holland with raiſing Civil Arms, ſhedding - of Blovd,  occaſi- 
ng ' Rebellion, Rapine, Deſolations, priacipally for their new-Re- 
Brow. © | | = LF CR Net Eh 

At The 
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The Biſhop ſays, theſe poor People having endur d ſuch barbarous Cru- Page 443. 
elties, Maſſacres, and Martyrdoms, as. ſcarce the. like can be ſhewed in 
all Stories, are now accuſed as the Authors of all they ſuffer'd. No, 
ſays the Biſhop, they be the Laws of the Roman Religion that are written 
in Blood, and the perfidious Violation of the Edifs of Pacification, that 
have ſet France and Flanders in combuſtion. And afterwards having 
enlarg'd upon the Fatt he adds. _ __._ = | 

And tell me in good footh, Mr. Waddeſworth ! Do you approve Page 444: 
ſuch barbarous Cruelty ? Do you allow the Butchery at Paris ? 

What is this leſs than to ſay, that no Man can condemn theſe 
POOT Proves without approving the Cruelties ,exercis'd againſt 
them : | | 

The Biſhop proceeds in their Vindication. | nt 

** Do you, ſays he, think Subjefts are bound to give their Throats Page 445: 
* to be cut by their fellow Subjeats, or to (offer them, without 
« cither humble Remonſtrance or Flight, to) their Princes at 
* their meer Wills againſt their own Laws and EdiCts ? You would 
* know, quo jure the Proteſtants Wars in Fraxce and Holland are 
«& juſtified (TI interpoſe not my own Judgment, ot -being through- 
« ly acquainted .with the Laws and Cuſtoms of thoſe Countries, but 
« 1 tell you what both they, and the Papiſts alſo, both in Fraxce 
< and 1aly, have in ſuch Caſes alledged ). Firſt the Law of Na- 
& ture, Which ( they ſay) not only alloweth, but inclineth and 
« enforceth every living thing, to defend it ſelf from Violence. 
© Secondly, "That of Nations, which permitteth thoſe that are in 
< the Protection of others, to whom they owe no more but an ho- 
«© nourable Acknowledgment, 7x caſe they go about to make themſelves 
« abſolute Soveraigns, and uſurp their Liberty, to reſiſt and ſtand for Added in the 
& the ſame. And if a lawful Prince ,( which is not yet Lord of his Nargin. 
&* Subjects Lives and Goods ) ſhall attempt to diſpoil them of the ſame, ,T"* Paſage a 
& under colour of reducing them to his own Religion, after all hum- _—_— 
& ble Remonſtrance,. they may (ſay they) ſtand upow their own Relation, nt as 
* Guard, and being aſſailed, repel Force with Force, as. did the pe nag - 
& Maccabees under Antiwchus. In which caſe notwithſtanding, the fir fear - 5 | 
* Perſon of the Prince himſelf, ought always to be ſacred and ns it by the 
&« jnviolable. Theſe are the Rules of which the Proteſtants that 71", 29 
© have born Arms in Frazce and Flanders, and the Papiſts allo did t aka 
* both there and elſewhere, as in Naples, that have ftood for the 'gi7#+ 592 = 
* defence of their Liberties, have ſerved themſelves. How truly, b_ rei p- 
* T1 eſteem it hard for you and me to determine, unleſs we were more i" ay Caſe 
* throughly acquainted with the Laws and Cuſtoms of thoſe Couns er 
« tries, than 1 for my part an. impious. 


1. Here his Interrogation ſtrongly implies the Afertion, that 
Subjects are not bound to give their 'Throats to be cut by their fellow 
Subjets, or offer them without either humble Remonſtrance 
or Flight to their Princes, at their meer Wills againſt their own 
Laws and Edits. | 


2, The Argument from the Laws of Nature and Nations, he 
repreſcnts with due ſtrength, and apparent marks of Favour. 


G ] All 


Page 446. 


Bp Bedell, 


Þ. 447+ 


The Fundamental Conſtitution 


All the Heſitance which he makes in pronouncing abſolutely on 
their ſide is, from his not being throughtly acquainted with the Laws 
and Cuſtoms of thoſe Countries. | FO 

Wherefore as he fuppofes not Chriftianity to lay any Obligation 
upon the Subjects, beyond the Duty reſulting from the particular 
Conſtitutions of the reſpective Governments ; ſo he does fully ad- 
mit that the Laws ad Cuſtoms of ſome Countries may allow of 
Reſiſtance in ſome Cafes. Hence it appears, that no Mian <3n tru- 
ly fay that he takes the Biſhop's words by the wrong handle, who 
would infer from him, that it is neither azlawful nor impions for 
SubjeQs, in ſome Countries,and in ſome Caſes, to reſiſt their Princes, 
Nay, without knowing the Conſtitution of France, or of the Low- 
Countries, he ſuppoles that in ſuch extraordinary Circumſtances as 
the poor Proteſtants in both places lay under, no Man can condemn 
them, without approving of the barbarous Cruelty and Butchery of 
their Perſecutors. 

Nay, for Holland, he particularly urges, that the Kings of Spaiz 
were not abſolute Lords there, and ſays, any reaſonable Man may 
doubt, Whether the Title of Earl, to which they ſucceeded, imported 

ſuch a Power as they exercis'd; which is as much as to ſay, that 
ſince they afſumed a greater Power than the Conſtitution war- 
ranted, Arms againſt them were lawful : and if thus much is not 
implied,it muſt be own'd that the Biſhop very impertinently affirms, 
that the Kings of Spazz were not abſolute Lords in Holland. 

No Man can doubt of his meaning thns much ; ſince he affirms 
poſitively, that it 7s no hard matter to diſcern pretended Priviledges 


' from true, and Treaſon from Reaſon of State. But, ſays he, to take 


Biſhop of 


Arms to change the Laws by the whole Eſtate eſtabliſhed is Treaſon, what- 
foever the Cauſe or Colour be : which may take in thoſe that fight on 
the fide of a King, as well as thoſe who fight againſt him. 

Nor do I know what can well be ſaid againſt what the judicious 


Lewfor's Po- Mr. Lawſon urges to this purpoſe: © Treaſon, ſays he, againſt 
Cs 200 & & Laws is more hainous than Treaſon againſt Perſons ; and Trea- 
left Exit. 


* ſon againſt Fundamental Laws, than Treaſon againſt Laws for 
Adminiftration. This Treaſon againſt the Fundamentals was 
&« charged upon the Earl of S:rafford, and the Perſonal Commands 
« of the King could not excuſe him ; yet it was not thought that 
«© the Judgment paſt upon him {hould be made a Precedent for 
«© Inferiour Courts; becauſe none but a Parliament could judg of 
« and declare the Conſtitution, and what 1s againſt it, and 
* what not. 

® If, ſays Biſhop Bzlſoz, a Prince ſhould go about to ſubje& his 


on 
A 


Chriſtian $46- © Kingdom to a Forcign Realm,or change the form of the Common- 
Jevrion, LG, 
I 585. P. 279, _ 
280, 


« wealth from Impery to Tyranny ; or negle& the Laws eftabliſh'd 
by common Conſent of Prince and People, to execute his own Plea- 
* ſure; intheſe and other Caſes which might be named, if the 
* Nobles and Commons joyn together to defend their ancient 
* and accuſtomed Liberty, Regiment, and Laws, they may not 
<* well be accounted Rebels. And ſoon after he ſpeaks of 4 Power 


for preſerving the Foundation, Freedom ani Form of their Common- ' 


wealths, which they fore-priz'd when they firſt conſented to have 4 Ring 
Waers 
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Where his meaning cannot be reſtrain'd to expreſs Proviſions, ex- 


cluding ſuch as may be equitably intended. 
| Thar which is otter'd in the Hiſtory of Paſſive Obedience to qua- 


of his Authority, in the Judgment of any Man who impartially 
weighs the following Proofs of the nature of our Government. 

« At the time, fays the Hiſtorian, when Biſhop Bilſor's Book 
« was Written, Queen E/;zabeth was affifting the Dutch, againſt their 
« and her common Enemy, the Crown of Spaiz : Now if in the 
«* Low Countries the Government was founded in Compait, as many 
« Learned Men fay, and that all their Priviledges, Sacred and Civil, 
« contrary to that Agreement, were invaded, and the Inquiſition in- 
< troduced, all their Petitions ſlighted, and ſome liundred thou- 
« ſands barbaroully murder'd, this alters the Caſe, while it cari no 


«© ways hold good in Governments where there is no ſuch Compatt.. 


Paſſing by due Refleions upon the Impunity which he allows to 
the moſt barbarous Murders, where the Government is not founded 
in Compact ; it will appear to be ezough for ws, that where it is foun- 
ded iz Compatt, the Nobles and Commons may joyn in the Defence 


27 


Hiſtory of Paſ 


ſerve Obeaience, 
* 27, 


lify Biſhop Biſoz's Expreſſions, I dare fay will be a Confirmation h 


of their ancient and accuſtomed Liberty, Regiment and Laws; nor may 


they in ſuch Caſe well be accounted Rebels. 

And not to heap Authorities, with this agrees the Divine Plato, 
who after he had afirm'd that the higheſt degrees of Puniſhment be- 
long to thoſe, who will miſguide a Ship, or preſcribe a dangerous new 


way of Phyſick, having brought in Socrates, asking whether Magi- 


ſtrates ought not to be ſubjeC&t to the like Laws ? himſelf asks, 
« What ſhall be determined, if we require all things to be done 
« according to a certain Form, and ſer over the Laws themſelves, 
« one either choſen by the Suffrages of the People, or by Lot, who 
« ſlighting the Laws, ſhall for the fake of Lucre, or to gratify his 
«* Luſt, not knowing what is fit, attempt to do things contrary to 
« the Inſtitutions ? 


Platonis Poli 
ticus, f. 299. 
Ed. Serrani : 
"Ox xv ba 5- 
Ay » 2x3 y oy 
Tus TUSTUS 
ad exeuv ugu6- 
TY] av onolos 


/ 
Tv 


'Br x7! ovyyeZuule wi} dveyudCou ira Hyver 8 egnfov, 5 Tos cvyyedunany iailfiy 


Wav T XAcslonaevie, n Aayevie US TUNG. 


This Man, both he and Socrates condemn, as a greater Criminal 
than thoſe which he. mention'd ; whole Crime he aggravates, as ?tis 
* an ating againit thoſe Laws, which through a long Experience 
* had been ordain'd by their Counſel and Induſtry, who had op- 
« portunely and duly weighed every thing, and had prevail'd upon 
* the People to ſubmit to them. | 
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/ 


CHAP. III. 


Five Heads of poſitive Law mention'd. Upon the firſt Head are pro- 
duc'd the Confeſfor's Laws, Bratton, Fleta and the Mirror, ſhewing 
the Original Contratt, with the Conſequences of the King's breaking 
his part. Some Obſervations upon the Coronation Oath, with the 
Opinions of Sir Henry Spelman, Cujacius ava Putendorf of the 
Reciprocal Contrat# between Prince and People. The Objetion from 
the pretended Conqueſt anſwer'd in ſhort, with reference to the ſecond 

part. The Senſe of Dr. Hicks and Saravia upon the Coronation- 
Oath, receiv'd with a Limitation from Grotius. The Curtana azx- 
.ciently carried before our Kzngs, explaining the Mirror. A Paſſage 
 #n Dr. Brady againſt the Fundamental Contrait touch'd upon, refer- 
ring the particular Conſideration of him to the ſecond Part. 


O proceed to poſitive Law, I ſhall ſhew how the Con- 
tract between Prince and People ſtood, and hath been 


taken, both before the reputed Conqueſt, and ſince : Where 
*twill appear. | 


\ x. That Allegiance might, and may in ſome Caſes be withdrawn, 
in the Life-time of one who continued King, until the occaſion of 
{uch withdrawing, or Judgment upon it. 


2. That there was and is an eſtabliſh'd Judicature for this, with- 
out need of recurring to that Equity, which the People are ſuppos'd 
to have reſerv'd. 


3. That there has been no abſolute Hereditary Right to the 
Crown of Ezglaxd, from the beginning of the Monarchy ; but 
that the People have had a Latitude, for ſetting up whom of the 
Blood they pleas'd, upon the Determination of the Intereſt of 
any particular Perſon, except where there has been a Settlement of 
the Crown 1n force. 


4. That they were lately reſtored to ſuch Latitude. 


£ The People of Ezgland have duly exercis'd their Power in de- 
claring for King William and Queen Mary, and recognizing them to 
be Lawfut and Rightful King and Queen. 


x. If the King not obſerving his Coronation-Oath in the main, 
loſe the Name of King, then no Man can ſay that Allegiance 
continues : But that ſo it was before the reputed Conqueſt, appears 

vid. Leges by the Corfeſſors Laws, where they declare the Duty of the 


Santi Edwar- 


di, 17, de _Re- 4 ; - ; . : 
pis Offcio. * But the King, becauſe he is Vicar to the Supream King, #s 


Nec nomenRe- © coyftituted to this end, that he ſhould rule his Earthly Kingdom, 


nba co en «and the People of God; and above all ſhould reverence _ 
| oly 
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7 Holy- Church, and defend it. from injurious Perſons, and pluck Vid. BraQon, 
« from 1t wrong Doers, and deſtroy and wholly ruia ther; which 1. 2. c. 24. ER 
* unleſs he does, not ſo'much as the Name of a King will remain p97 Coruna 
< in him, &. To which BraFon ſeems to refer, when he lays, i 
*« The King cannot hold his Crows without maintaining Juſtice, dicium& zenes 
* Judgment and Peace: that therein conliſts his Crown or Royal _ my 
*© Authority. | | My * 714: ne —— 

Howeden ſhews how this Law was receiv'd by Wiliam t. \. © Hoveden, f, 

* The King and his Deputy ( or Locum texens in his Abſence ) yu ways. 
« is conſtituted” to this end, &c. in ſubſtance as above : Which Nom, tt, 
* unleſs he does, the true Name of Kjng will not remain in him. 7 cafon for 
And, as the Cornfeſſor's Laws have it (in which there is ſome Pas oe 
miſtake in the Tranſcriber of Hoveden otherwiſe agreeing with #te acceſion of 
them) Pope Jobz witneſſes, Thar he loſes the Name of King, ph ine re- 
who does not what belongs to a King: which 1s no Evidence that King's Abſence 
this DoQtrine is deriv'd from the Pope of Rome; The Pope only nine. 
confirms the Conſtitution, or gives his Approbation of it, perhaps vid. Tv caſ 
chat the Clergy of thoſe Times might raiſe no Cavils from a ſup- of Rebobga 
poſed Divine Right. And to ſhew that this is not only for violating zur C_> 
the Rights of the Church, the Corfeſſor's Laws inform us, that £d Claren- 
Pipin, and Charles his Son, not yet Kings, bur Princes under the * + 32- 
French King, tooliſhly wrote to the Pope, asking him, if the Kings 
of France ought to remain content with the bare Name of King ? : 
By whom it was anſwer'd, They are to be called Kings, who watch EP 
over, defend, and rule God's Church and his People, &c. Hoveden's fendunc & re- 
Tranſcriber gives the fame in ſubſtance; -but, through a miſerable &tEccleham 
miſtake in Chronology, will have ir, that the Letter was WTitteD lum cu.» 
by Pipiz and his Son, to W.1. Lambart's Verſion of St. Edward's 
Laws goes on to Particulars, among others, That the King is to keep 
without diminution all the Lands, Honours, Dignities, Rights, and. 
Liberties of the Crown ;, That he is to ao all things in his Kingdows Barones Ma- 


according to Law, and by the Fudgment of the Proceres, or Barons af 19555 & Mano- 


the Realm ; and theſe things he i to ſwear before he is crown'd. Vita Zlfreds, 
By the Coronation-Oaths before the reputed Conquelt, and fince, #52. Ego tria 
all agreeing in Subſtance, every King was to promiſe the People 5,1, Chritia 
three things. | no meilq; ſub» 
1. That God's Church, and all the People in the Kingdom, ſhall 45 &c- 
enjoy true (4) Peace. (a) Nota, 
2. That he will forbid Rapine, and all Injuſtice, in all Orders of 79% 
Men. | 
3. That he will promiſe and command Juſtice and Mercy in all 
Judgments. 


And *tis obſervable, that Braton, who wrote in the time of Erafon, lib. 3; 
H. 3. tranſcribes that very formulary,.or rather Abridgment of the © 9: 
Oath, which was taken by the Saxon Kings. In Brafor's time, 'tis 
certain, the Oath was more explicit, tho reducible to thoſe Heads ; 
and *tis obſervable, that Brafon ſays, The King # created and elefted 
to this end, that he ſhouls ao Fuſtice to all. Where he manitelily 
ſhews the King's Oath to be his part of a binding ContraCt, it be- 
ing an Agreement with the People, while they had Power to chuſfe. 
With Brafoz agrees Fleta, and both inform us, that in their days Flew, t. 53 


there was no {cruple in calling him 42 Tyrant, and zo Kjng, who © 17: 
H oppreſles 
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f _ Oppreſſes his People wiolat4 dominatione, as one has it ; or wiolents, 
: as the other ; either the Rule of Government being violated, or 
with a violent Goverament ; both of which are of the like im- 

E rt. ; 

"The Mirrour, at leaſt, puts this Contra& out of diſpute ; ſhewing 
the very Inſtitution of the Monarchy, before a Right was veſted in 
any ſingle Family, or Perſon: © When forty Princes, who had the 

_ © Supream Power here, choſe from amons them a King to reign over 
© them, and govern the People of God, and to maintain the holy Chri- 
* ſtian Faith, and to defend their Perſons and Goods in quiet, by the 
* Rules of Right. And at the beginning they cauſed the King to 
* ſwear, That he will maintain the holy Chriſtian Faith with all his 
* Power, and will rule his People juſtly, without regard to any Perſon, 
* and ſhall be obedient to ſuffer Right or Juſtice, as well as others 
* his Subjetts. And what that Right and Juſtice was in the laſt 
reſult, the Coxfeſſor's Laws explain, when they ſhew, that he may 
loſe the Name of . Kjng. ; 
fpicil. ad Fad Theſe Laws were not only received by W. 1. and in the Codex 
merum, f.x71, Of the Laws of F. 1. but were the Laws which the Barons in their 
Difeert. ad early Conteſts which they had with their encroactung Kzags, always 

_— 08 preſs'd to have maintain'd ; and that their Santtion might not be 

Leges Z. x, Queſtion'd, the Obſervance of them was made part of the Corona- 

confirming  t1on-Oath, till ſome Arch-biſhops or others, caretul only of Clerical 

- --ng0m Rights, provided for no more of thoſe Laws than concerned them, 


- Cum illis e- leaving out the People's ſhare : as if while the Clergies Rights and 


— Power were kept up, a Nation could never be in danger of ſuffer- 


Vid. Seld. 


' meus. emenda- INF under Tyranny, 


vit conſilio Ba- 
ronum ſuorum, Mar. Par. f. 243. Barones petierunt de Rege Johanne quaſdam libertates & Leges Regis Edward, 
}. 244- partim in carci Regis Henrici ſcripra ſunt, partim ex legibus Regis Edward antiquis excerpra ſunt. 


pl ym > By the Oath which is upon Record, and in ancient Prints, the 
liſh, Ed. a> King is to {ſwear to grazt, keep, and confirm among others, eſpe- 


1699. cially the Laws, Cuſtoms, and Freedoms granted [ the Clergy and 
RE Fo mags People ] by the moſt glorious and holy King Edward. And even 
Coronation of after the King has taken his Oath, they Were t0 be ask'd, If they 
«C. 1. namtly the would conſent to have him their Kzng, and Leige Lord? which is the 
_ ET Peoples part of the Coxtrat; and thus the Contract becomes mutual. 
granted to th? 'T'o which purpoſe the Learned Sir Henry Spelman cites * Cujacins the 
[ Clergy ”) Great Civilian, to ſhew that Faith between a Lord and Vaſfal is Re- 
King St.Ed- Cciprocal , and gives an Inſtance in the Oath of one of our Saxon Kings 
ward. [ Kute ] for the proot of its being ſo here between King and Sub- 


Ni BYE 4, ject. With Cujacis agrees the no leſs judicious Civilian Pufendorf; 


*Ror. clauf. 1. One of the Ornaments of the preſent Age. © When, ſays he, the 


tk # hag * Power is coxferr'd upon a King, there is a mutual 'Tranilation of 
Ed. cum Privi- © Right, or a reciprocal Promiſe. 
legio An.1558. 
Juramentum Regis quando coronatur, Spelman Gloſ. tir, Fidelitas. * Vid. Cujac. de feudis lib. 2. f. g12. Et 
quibus ex caufis vaſſallus feudum amitcic eiſdem etiam fere Dominum proprieratem fine diminutionem feudi 
amirtere eamqz vaſlallo accedere. | 

+ Sam. Puſend, de 4nterregnis, f. 274+ Quando in Regem conferrur Imperium eſt mutua juris tra(latio, 
ſeu reciproca promiſſio. 5s | 


- EC : - 
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If it to objefted, That tho there might have been ſuch a Obje#, 
Contra, with a free People art the beginning, ir ccas'd to be fo 
from the time of the Conqueſt. ©: 


I anſwer ; | | | Arf' w. 
r. Till there be a Conſent and Agreement to fome Terms of 
Government and Subjection, *rwill be difficult, if poſſible, to prove 
any Right in a Conqueror, but what may be caſt off as ſoon as 


there is an opportunity. 
&« Yeilding, fays a judicions Author, is a Pa# by which he that vid. Tem- 


« js overcome in War, to avoid a greater Evil, ſubmits himſelf to a0 1m may 
EY an bs 


anothers Power, and takes new or ſtrange Laws. This, ſays he, pedicio ef 


@® may be divided into ,{{ple or pure, when any one ſubmits him- po 
O INtETIOT MA- 


« ſelf to the meer Will and Pleaſure of the Conqueror : And {jj mati 


«* compound or cond:tional, when indeed one ſubmits to anothers evitandi ergo 


Fe -P | . Sees” \ 1. Porcſtari alte- 
Power, but under Conditions, whereby either every Man pro ET 


* vides for himſelf, or for the whole Commuziry. micrit, & in jus 
r2 aliena tran- 


fir. Dividi poteſt in ſimplicem five purum, quando quis mero ViRoris arbitrio ſeſe ſubmirtirt z Er compoſitum 
five conditionatum, quando alcerius quidem poteſtati quis ſeſe ſubjicit, ſed ſub condirionibus quibus aut ſinguli 
fibi conſulunt, aut toti uniyerſitati. 


Lay 
a) 


Lan 


And to the ſame purpoſe Textor in his Syzopſis of the Law of _— oj 


Nations. en 
& Victory, ſays he, is either reſtrain'd by Compad, or abſolute; 2. r2g. 
& in the firſt caſe the Conqueror acquires no more Right than was 
© yielded to him by the Pa#. = 
And the Lord Clarewdon ſays, © All Government ſo much de- $Swuy of th: 
« pends upon the Coxſext of the People, that without their Conſent Leviathan, 
& and Submiſſion, it mult be diſlolv'd. Pe 45- 
The Author of the Temple of Peace, makes the moſt Abſolute 
Submiſſion a PaQt, and as the ground of it is the avoiding a greater 
Evil, it implies, that tho no Terms are expreſs'd, the Inhumanity and 
Tyranny of a Conqueror may work a diſcharge : however we have 
no need of following that Implication, the Contra between &Gemerccen- 
W. 1. and the People being as expreſs and as. conditional as can be ſis de Ducibus | 


y ; Norm, lib. 6 
deſird. For, ce 


2. Every Eleion of a King truly fo call'd, is an Evidence of nypod. New- 
a CompaQ ; but ancient Aurhors tell us, that W. 1. was eleQed firiz, 436. 


King, nay they are expreſs that he was receiv'd upon a mutual Tm Hove- 
ContraQt, and that Fedus pepzzit, he made a League with the People ; den, f. 450. 
which comes to the ſame thing with what the Holy Writ records i Oe 
of King David, * That the People made a League with him. Sam. bags 
| King Wiliam's Coronation-Oath was the ſame with that which | 
was taken by his Saxoz Predecefſors, except that the Circumſtances Porn means | 
of that time requir'd an additional Clauſe for keeping an equal hand the Leviathan, 
between Exzliſh and French. *Tis not to- be doubted, but that the 74: 299, 148, 
Norman Caſuiits inform'd him that this related only to legal Juſtice, zquo jure. 
but that in matters of Grace and Favour he was left at large, How 
much ſoever he might have ſtrain'd in this or other matters, I am 
ſure he was far from aQing fo arbitrarily, as ſome have induſtri- 1 
ouſly repreſented him; I will not ſay on purpoſe to encourage ſuch por, © 
H 2 AQtions 


% 
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ARions in other Princes: And it is yet more certain, that what- 
ever Right either he, or any Prince under him enjoyed, came from 
the CompaQ, not from the breach of Faith. 
= 2. If the Compatt were not ſufficiently expreſs'd at the firſt, at 
Vid. in. leaſt it was made fo by his ſeveral Confirmations of the Confeſſor's 
Laws, which he receiv*d with that very Clauſe, which ſhews ia 
what caſe he would ceaſe to be Kyng of England. | 
4. He neither at the beginning, nor in the courſe of his Reign, 
pretended in the leaſt to be a Conqueror, but always infifted upon 
Title, which, as I ſhall ſhew, was ſuch as was not diſputed in thoſe 
| _ days {the Choice of rhe People ] and this' hefore- his Vifto- 
—_— ſeecrd 157 over Harold; who was always look'd on as an Uſurper ; 
not having been ſet up by a true Choice of the People, but 
crown'd by a Surprize, and contrary to that Election and Defig- 
nation of a Succeſſor to the Copfeſſor made in his Life-time, who, 
with the Conſent of the Nation, had ſent a Solemn Embaſſy to 
the Normaz Duke to aſſure him of the Succeſſion, 
vid. inf. 5. If William I. did gain the Right of a Conqueror, it was 
vid. Leges perſonal, and he never exaCted this for his Heirs, as appears, not 
1 Fad wa only by his Declaration when he came to die, but by the Fealty, 
erga Regem. Or Oath of Allegiance, which he requir'd in his Laws. 
7 6. If our Anceſtors had made as abſolute a Submiſſion to 711. T, 
Lord Clarerd. as ſome pretend ; in the Judgment of the Lord Clarendon, it would 
029, P: ST not extend to us: © For, ſays he, if it can be ſuppos'd thar any 
« Nation can concur in {ſuch a Deſignation, and deveſting themſelves 
« of all their Right and Liberty, it could only be 1n reaſon obli- 
& gatory to the preſent Contractors : Nor does it appear to us, 
* that their Poſterity muft be bound by Jo unthrifty a Concefſion of 
6 their Parents. F | 
The King's Oath is the real Contra&t on his ſide, and his ac- 
cepting the Government as a Legal King, the virtual one; and fo 
it = vice vers4, 1n relation to the Allegiance due from the Sub- 
ect. | 
Jovian, p. 2 on Thus far the Author of Joviaz 1s in the right ; © As iz the Oath 
cc . . 
| of Allegiance the People ſwear nothing to the Kjng, but what they 
& are bound to perform unſworn; fo the King in his Coronation-Oath, 
Vid. Dr. St. © promiſes nothing to the People, but what in Juſtice and Equity he is 
lingf. Irenicum © bound to perform unſmorn. Upon which account I will yield to 
2 235 553, Saravia, That in Hereditary Kingdoms the Coronation-Oath con- 
perii authori- fers no' new Right ; and therefore there may be a King before his 
race, f. 221- Coronation : Yet we mult attend to Grotizs his Rule, who rightly 
ro & obſerves, That Succeſſion is only a continuance of that Power which 
Pacis, [f 59. the Predecſſor had ; ſo that if the firſt Pofleflor comes into Power 
Succethio Ben oyalified by expreſs Contract, this binds the Succeflor, and he is to 


eſt ritulus Im- k 
perii ed vete- be thought to come in-upon thoſe "Terms. 


r15 continuatio 

Lord Clarendon's Survey, p. 74. The De(cription which Samuel mads of the exorbitant Power of Kings, was rather to 
terrify them from purſuing their fooliſh Demand, than to conſtitute ſuch a Prerogative as the King ſhould ale, whom God would 
appoint to go in aud out before them , which mttbinks 1s very manifeſt, in that the worſt of Kings that ever rege'd among them, 
never challeng'd or aſſum'd thoſe Prerogatives 3 nor did the People conceive themſelves liable to thoſe Impoſitions, as appears 
by the Application they made to Rehoboam, on the Death of Solo:non, That he would abate ſom? of that Rigor his Father 
bad exercis'd toward them: the raſh Rejeftion of which, contrary to the Advice of bis wiſeft CounſeRors, loft him the greater 
part of bis Dominion ; and when Rehoboam woald by Arms have reauced them to Obedience, God wonld nat ſuffer him, bt» 
cauſe be was in the fault himſelf. : $ Be Os 


A 


Nay, 
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Nay, even Dr. Whitby, who to fave the Credit of ſome of his , Conſideration: 
Brethren, rather than the Reputation of the Government; 4tgues = pg Ga 
as if our King were barely King ade fatto, yet ſays, he does by 0 Oath. Pref. 
means condemn thoſe Writings which plead for taking the impos'd Oath 
upon ſuch grounds as do more fully juſtify the Title of our preſent Go- 
vernours. And himſelf, in anſwer to them who laugh at the, No- 
tion of an Original Compa#, ſhews very particularly, that JV. 1. 
was received upon Compact, and that the fame Compatt has continued, 
and been renew'd by our ſucceeding Kyjngs. 

One of the Terms before the time of JW. r. as appears by the 
Mirrour, was that the King ſhould ſuffer Right, or Fuſtice, as well 
as -his:Subjects: And St. Edward's Sword, called the Curtaza, carried Vid. inf 
before .our Kings at their Coronation, was in the time of FX. 3. 
as will afterwards more particularly appear; a known Emblem and 
Remembrancer of this, of the ſame nature. with that Boy, ordered 
every Morning to put Philip of Macedon in mind of his Mortality. 
But furely whoever was entitled to carry the Curtana, or to uſe a ju- 
dicial Power in ſuch Caſes as dbove, how much foever they con- . 
tinued their Allegiance to the King's Authority, could not well be - 
ſaid to retain it to his Perſon. | he 2: 

Dr. Brady indeed fays, There never was any Patt between Kzng and 
People, no Fundamental Terms of Government agreed between them; © 
nor indeed, ſays he, ever was there, or is it poſſible for any ſuch thing © 
to be in any Nation of the World, Matter of Fatt, ſo long as we have 
«ny Memorials of it in theſe Kingdoms, ſhews to the contrary. 

If the Matter of Fact here could ſhew it not poflible in any 
other Kingdom, his, might paſs for an «niverſal Hiffory ; but it the 
Authorities in this fir/# Pars do not take off from the Dottor's Cre- 
dibility in this Point as far as relates to Exgland, I will undertake vid. inf. ſicord 
before I have done with him in the ſecoxd, where his Notions fall #47 #rougho#. 
more direaly under Conſideration, ro ſhew, that he deſerves lit- Jani angl. fa- 
tle more Credit, than when he made my "Tract maintaining the <5 nova. 
Rights of the Commons of England to be repreſented in Par- py, prady's 


liament, an Evidence of my being in a Plor againſt the Go- Mrod. ro his 
vernment. F compleat Hiſtory. 
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CHAP. IV. 


The ſecond Head of Poſitive Law. The eſtabliſh'd Fudicatare for the Caſe 
in queſtion implied, if not expreſs'd, in the Conteſſor's Law,and aſſerted 
in Parliament 12 R.2. with an account why the Record ther inſiſted. on 

| & not now to be found, Onur Mirrour, the foreign Speculum Saxo- 
nicum, BraCton axd Fleta explaining the ſame. The Limitation of 
that Maxim, The King can do no Wrong. Precedents from Sig1- 
bert, Kyng of the Weſt Saxons, to the Barons Wars in the time 
of Kjng John, confirm'd by occaſion of an Objeition to the inſtauces 
in the Northumbrian Kingdom. How far this Monarchy was re- 
puted Hereditary or Eleftive before the time of W. 1. there touch'd 
upon. Inſtances of the Peoples Claims of their Rights in the times 
of W.1. W.2. H.1. Kzng Stephen, H. 2. 


Leges St. Ed- Here was and is an eftabliſh'd Judicature for the great Caſe 
ap {nn 0 in queſtion, as is implied by that part of.'St. Edward's Laws 
nas cl f- above-mention'd, which ſuppoſes ſome Judg or Judges in 


cere in regno - the caſe: and thoſe Laws inveſting the Proceres with the 

ſho & de = ſupream Judicature, withholdy not this from them. And the ſame 

rum ſuorum. Laws declare that a Folcmor, or an Aſſembly of the People of every 

Leges St. Ed, County, as it 1s there explain'd, was to meet every firſt of May, 

Tit. Greve, jn a Common Council, to provide for the Indemnity of the Crown 

A of the Kingdom, and for repreſſing the Inſolence of Malefattors, 

; for the benefit of the Kingdom, which, as appears from the words, 

and ſubſequent as well as former PraQtice, belides the Opinions 

of ancient Lawyers, did not except the King himſelf; whatever 

Care is taken of the Crown of the Kingdom, However 'tis certain 

the Parliament 12 R. 2, referr'd to a known Statute, when they 

mind him of an ancient oze, not long before put in pradtice 

Knighton, f. * Whereby if the King, through a fooliſh Obſtinacy, Contempt of 

wa fE.z his People, or perverſe froward Will, or any other irregular way, 

ſhall alienate himſelf from bis People, and will not be govern'd and 

* regulated by the Rights of the Kingdom, and laudable Ordinances 

* made by the Council of the Lords and Great Men of the Realm; 

* but ſhall headily,in his mad Counſels, exerciſe his own Arbitrary 

*& Will; from thenceforth it 1s lawful tor them, with the common 

« Aſſeat and Conſent of the People of the Realm, to depoſe him from 

* the Throne, &c. This Law is not now extant, but was not 

Knighton, then deny'd ; and the Reaſon why it 1s not to be found, 1s very 

T9 frog Cvident, from the Articles againft this Kzzg ſome Years after: In 

after me ty the © the 24th Article they accuſe him of cauſing the Rolls and Re- 

_— 9 © cords, concerning _ State _ goa; A his + 46. gy to - 

-omlar oz © deſtroyed and razed, to the great Prejudice of the People, 

ng - 44 © and Diſheriſon of the Crown bo the ſaid Kjngdom; and this, 

Wwe pies, © AS Is credibly believ'd, in favour and ſupport of his evil Go- 
larly in the Hi- ** Vernance. w , 

ſtorionunmas'd The Mirror tells us, That of Right the King muſt have Compa- 

-S "7g Jami nions to hear and determine in Parliament all Writs and Plaints of 

Mirror, p. o Wrong done by the King, &s. 20 

n 


of the Engliſh Government. 35 
And the Learned Horniams Cites the Speculum Saxonicum, of the Hornii orbis 
like Name and Nature with our Mirror ; the Author of which laſt, ” To 
was of his own Name: 'The Saxoz Mirror, as he ſays, was written 
before the Normans came hither. 


«* The Juſtices, or private Perſons, ſays he out of the Speculurm, 
* neither ought nor can diſpute - of the Acts of Kings; yer the 
« King has Super1ors 1n ruling the People; who ought to put a 
&® Bridle to him : And, Hornizs ſays, the old Saxon Lawyers limit Horniusp.196. 
« that Maxim, The King has no Peer, to wit, in exhibiting Juſtice ; | 
« but in receiving Juſtice, they ſay, he is the leaſt in his King- 
* dom. 


Tho Bra#ox ſeems to reſtrain this Rule to Caſes wherein the 

King is Actor, 2m judicio ſuſcipiendo ſi petat ; Fleta, who takes it 
from Brafoz, ſeems to correct the Copy, and has it {i parcat, ** It he eos es 
«+ ſpare doing Juſtice ; to which end, both affirm, that he was crea- - © ET 
© ted and choſen King. And Brafoz himſelt ſhews elſewhere, that 
«© he means more, by the Reaſon which he afligns why the King : 
«< ought to be the leaſ} in receiving Juſtice, © Leit his Power ſhould " ed 
&« remain without Bridle. This for certain he ſufficiently explains, 
when he ſays, © That no Juſtices or private Perſons may diſpute of a 

© the King's Charters and Acts; but Judgment muſt be given be- —_ L.'2; 
« fore the King himſelf (which muſt be meant of the King in 6 PTE 
« Parliament, as appears by a Petition in Parliament 18 E. 1. where via. Ryly, 


© Bratton's Rule 1s received.) But Bratton ſays, he has God for his ? eye ogg 
2 


&« Superior, alſo the Law by which he is made King, alſo his Court, Superiores. 


© thar is to ſay, the Earls and Barons, for they are called Comites, ,SoMirror,p.g, 
« being as it were Companions to the King; and he who has a kegnagy 


* Companion,' has a Mater : "Therefore if the King aCGts withouy appelles Co- 
& Bridle, they are bound to bridle him; and Bra&on in one TS & ile 
Fe C OY : K; : 27 F tine Comita-. 
place ſays, 1» recerving Fuſtice, the King is compar'd to the tys; where he 
& leaſt of his Kingdom, without confining it to Caſes where he takes is allrbax 
«© is Actor come up to Par- 
; liament from the 
Counties, 


This puts a neceſſary Limitation to that Maxim, That the King 
can do 0 V/rong ; that is, not be adjudg'd ſo by the Judges Com- 


miſfaries, or Commiſſion'd Judges, which the Mzrror uſes in Con- = —_—_ 


tradiſtinEtion to Judges Ordinary, ſitting by an Original Power ; yet {;;, Suitors 
this does not in the leaſt interfere with the Judicial Power of the a 
inary 3 47 


High Court of Parliament; and 1t may be a Queſtion, Whether 
. o 3 - o - z 274+ ſpeaks of 
that Maxim, as receiv'd in the Courts of Juſtice, is ever taken to counties, & les 


reach farther than, either in relation to the Remedies which pri- _—_ yore 


vate Perſons may there have, againſt perſonal Injuries from the ;;jo, i» cares 
King ; as where 'tis ſaid, The King cannot impriſon any Man, be- which the King 


: - E. *11 1: - INE «\ Cannot determine 
cauſe no ACtion of falſe Impriſonment will lie againſt him ; or ra- by bin, or by 


ther becauſe of the ineffeualneſs in Law of his tortious Acts. ' bis Judges. 

| So Fudg 
Crook's Argument 4n Hampden's Caſe, p. 59. Whatever is done to the Hurt 6r Wrong of the SubjecTs, an againſt the 
Laws of the Land, the Law imputeth that Honour and Faſtice to the King, whoſe Throne is eftabliſh'd by Juſtice, 
that it is not done by the King, but it is done by ſome unſound and wnjuſt Information, and therefore void, and not done 


by Prerogative, 


BraQton, 1. 3, 


I 2 But 
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But what the Nation, or its Great Councils have thought of ſich 
Acts, will appear by a long Series of Judgments, from time ro:time 
paſt and executed upon ſome of their kings. 
Long before the reputed Conqueſt, Sizibert King of the We. 
Chronica de Faxopxs becoming, intolerable by his inſolent Actions, was expell'd 


mona 6a the Kingdom ; and Bromtrozx ſhews, that this was done in a judi- 
Brome.f.770. Cial manner, by the unanimons Conſent and Deliberation of the Peers 
Cagregati _ and People; that 1s, in the Language of latter Ages, by Lords and 
pulus torius Commons 17 full Parliament. | 

regnt & cum : | 

provida deliberatione a regno unanimi conſenſu omnium expellebant. 


Lambart's Andeighteen Years after, Al/cred, King of the Northanimbrians, 


mn <a that is, Northumberland, and other adjacent Counties, was bani{h'd, 


thumbrorum and diveſted of his Soveraignty, by the Counſel and Conſent of all 
Imperii mag- his Subjets. (4a) Five Years after this, their King Ethelred was 


nitudo ea fuir . i . n 
pregoggely wi <7 driven trom the Throne and Kingdom, for treacherouſly procuring 


Eboracenſis, the Death of three of his Great Men, Alwlf, Cynwlf, and. Ecga. 


mrs roar Within fifteen Years after this, the People having without Example 
Cumbriz & > Called back Frhelred from Exile, ſſew him without any allowable 


Wweſtmorlan- Precedent, and ſet up in his ſtead Osbald a Nobleman, none of the 


dix Comitar, ' . - FM - | 2 
nibpor none Royal Stock ; and he nor anſwering their ExpeQation, they depos'd 
przterea Lan- N{M in twenty eight days. HF 

caſtrenſis Com. 7. | 

partem. comple&ebantur. Chron. Mailros, f. 132. Anno 774. Sin Dunelm. 106. 8 107. Conlilio & conſenſu 
omnium, Regiz & Familiz ac principium deſtirutus ſocietare, exilio Imperii mutavir Majeſtarem, (a) Ib. f. 108, 
Anno 775. ; Mailros, Anno'794. f. 139. S, Dunelm, f. 113, | 

ers As ." Twelve Years after they depoſed their King - Eardulf, and re- 
DOE. { aaa main'd long without chuſing any. - Sixty Years after they depos'd 
Anns 856. © their King Osbrich, and choſe Ela,- who ſtill ſwerv'd from the 
degenerem. . Ends of Government. - Six Years after they expell'd their King 


Bid 14872: Febert. For ſixty nine Years the Kings and their People agreed, 


' F. 148,54r. Without coming to any Extremities ; but then they renounc'd the 


F. 148,947-, Allegiance {worn to King Edmond, and choſe Aulaf King of Nor- 
. - - way for their King. Avuldf had not reigned fix Years, when they 
drove him away ; and tho they receiy'd him again, they ſoon caſt 
him off again, and ſwore Allegiance, to the Engliſh King Eared : 
Then they rejected him, and choſe Egric a Dare, with whom 
their independent Monarchy expir'd, and turn'd into the Govyern- 

' ment of Earls. 


I would not be thought to mention thoſe numerous Examples 
with the leaſt approbation ; *tis certain, they argue great Levity in 
rejecting, or Folly in chuſing: Bur if we are believ'd to receive 
many Laws and Cuſtoms from the Germans, from whom we are 
more remotely deriv'd, much more may the Exgliſh Monarchy be 
. thought, to partake of the Cuſtoms of the contiguous Kingdoms. 

which compole it ; and by this frequent PraCtice the Members of it 

| were ſufficiently prepar'd, to underſtand that part of the' CompaQ, 
Vid. Mirror whereby the Prince was oblig'd to ſuffer Right as well as his Sub- 


Shin #5 jets ; and that if he did not anſwer the End for which he had been 


choſen, he was to loſe the Name of King. 
Indeed 
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Indeed a very Learned-Author, in a Treatiſe fpr the moſt part Diſauſe cm 
unanſwerable, ſeems to ſer aſide all the Precedents within the King- ,,,91,45 «f 


dom of the Northumbers, as it that were of no conſequence to any « nw Stparati- 
08 0 the account 


other part of Cxgland. of ih-Quids 
| | '  - mn 
<* I ſhall not, ſays he, meddle with the Kingdom of the Nor- 
&® thumbers, which alone was originally elefive, as appears by Matthew 
« Weſtminſter. | 


The words to which he refers are theſe ; ee RE 

Anno Gratiz: 548, Regnum Northanhumbrorum exordium ſumpſit. Math. weſt. 
Cum enim Proceres Anglorum magnis Laboribus & continuts patriam |" 
illam ſubjugaſſent. Idan Fuvenem nobiliſſimum ſibi unanimiter prafe- 
cernnt. | = | | 


&« In the Year of our Lord 548, the Kingdom of the Northum- Amo 548: 
« bers began. For when the Great Men of Exzgland had, with; - -- + 
« much and continual Labour, ſubdued them; they choſe for King ors 
« Ida a moſt Noble Young Man. Wa 


I cannot underſtand how the ſhewing the Foundation of one 
Kingdom, in Election, is any Argument againſt the Original 
Electiveneſs of others within the ſame Iſhnd : Nay, prima facte, 
without more of one fide or other, it gives ground to believe the 
others to. have had the like Foundation : and this Quotation par- 
ticularly, is ſo far from implying, that this was the only Kingdom, 
within the Ifle, Origizally Eleftive ; that it ſupports the Authority 
of the Mirror, which informs us, that forty Princes at the be- wirror up. 
ginning of the Mozarchy choſe one to reign over them : for this 
ſpeaks not of the Exgliſh, as then under one King, or more, in 
their reſpective Diviſions, but under ſeveral Proceres, Great Men, 
or Princes; and that part of the Iſland ſeems to have been the 
firſt which choſe a King :' but I know not by what Rule of Lo- 
gick, it can be gathered from this Paſſage in Matthew Weſtminſter, 
that other Kingdoms which choſe their King afterwards, were 
not equally Eleiive in their Foundation, tho not ſo ancient, or 
the time of the Commencement not ſo eaſily to be ſhewer. vid. inf. 
Certain it is that the Council of Calcuth in the Year 789, which 7: Falkner, 
provides for the Election of Kings, was Conventuws Pananglicns ; nnd _ 
and if it took not in the Northumbrian Kjngdom, as having been Synod of al 
disjoin'd from the reſt till the Reign of Egbert, Az. 827, being _— 
279 Years, it is to be preſum'd that all England belides was in- «548. 
cluded. Nay, this very Author produces Authorities, which | | 279: 
prove other Kingdoms here, though their beginning is not ,, ;,, ” 
ſo well known, to have been as truly EleQive as this which 
he» waves. 


I. He ſhews, that Beoryred being ſet afide by a Convention page 14, 
of the Nobility and People of the Kingdom of Mercia, Offa was 
choſen King, who was of the Royal Stem, but not the next Heir : 
And ſo, ſays he, William of Malmsbury obſerves in the Weſt Saxon 
K 


1ng- 


+ WS 
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/ "3 
Kingdom after Toa, that no Lineal Succeſſion was then obſerv'd; but 
ftill ſome of the Royal Lint ſit in the Thrones and of Ina himſelf, that 


, 


: be 'mas rather put into the Throne fos-:his Vertu, than by Right of 


 Sttrefſion. © p 


Diſcourſe ſup; - 
Pp. 15. 


Page 17- 


» LIN» 
LL LI 


2. He argues, that zf by the Fundamental Conſtitution, Allegi- 
aYvce were indiſpenſably due to the next rightful Heir in this Mo- 
»archy. © Athelffan, whom he ſhews 'not- to have ſtood next in the 
ordinary courſe of Deſcent, would not have been choſen Muzas 
Conſenſu Optimatum ; and gives ſeveral other Inſtances, wherein 

e obſerves that Reaſon of State, 4uil the public Tarereſt [till over- 


"el Mhis- meer. A 9h on 


$9 Be ſhows: that Reaſon. of State, nd. the Publitk Tritevoff Over. 
ruled, not only for Flefions, when the Throne was frec tron a 


Poſſeſſor, but even for the removing Kings in Poſſeſſion. 


P. 13. An. 454-7] For which he cites the Caſes of i'/o#tigern- under the Bririſh 


Yid. ſ\uP. 
Anno. 7 55. 


"Gbverhment.' Siebert King of the Weſt Sax0js. ' Beornred of : Mevcia, 


P.14. An.758. above-mentioned. Arheluph King of the Weſt Saxons, and "the 
An. 854 857- eldeſt Son of Edmund, who was ſet afide becauſe iz Commiſſo 


P, I6, AN, 057- 


Page 17. 


Fepimihe inſipienter egit, © He ated fooliſhly iz the Government 
committed to him. bs FA. 
- Aﬀer all, he cotitends that ours is fiot only a rue Original Mo- 
narchy; but Hereditary, where the Right- of Succeſſion and publick Good 
HH a6t interfere : and thus much I readily grant him, but in re- 
fraining this to Caſes whire there was not a natnral or moval Tnca- 


< 


__ Pity he plainly confines Reaſoz of State, aud the Publick Good, to 


trower Eimits than before he allowed} for if theſe were to 
'tver-rule, as he before obſerv'd, theri the Queſtion upon Compe- 
*Fitions for the Crown, between Perſons of the Royal Family was 
barely, which of the Competitors, all Circumſtances -being- con- 
Tidered, was moſt likely to advance the *Publick Intereſt, of which 


«the People were to be Judges : whereas according to his Limita- 


0 
\ 


- Page 15. 


$$ © 


Vica Zlfredi 
lib, I, fo 19. 


tion, they were bound to take the Perſon who was next in the 
Eine, if he lay not under a natural or moral Incapacity, directly 


'-Eontrary to what he ſhews out of Matlmibary of the Welt Saxon 


Kingdom, in which, after Ina, wo Linea! Succeſſion was obſerved. 
' When Arhzlzn, of his own ſhewing was choſen King, were his 
Brothers Edwird and Edwin under any natural or moral Incapas 
city ? Or, were the Sons of Edmond Iron-fide either way uncapable 


"When Eadwird the Confeſſor was ele&ed ? For Confirmation of 


i'what himſelf produces upon this Head, I take leave to add one 
Authority from the Writer of the Life of King Alfred. = 


«© Many Examples, ſays he, are found among the Saxon Kirtss, 
* of a Brother's {ſucceeding to the Brother before his Son, eſpe- 
** cially if the Son had any Impediment front che Intirmity of 
© his Age, 'or other Ineptitude for governing : Nay, OFTEN 
* BY REASON OF LESS MERIT. 43 


Il 


of the Eveliſh Government. 39 


I muſt admit, that for- the depoſing one aQuually inveſted” with 
the Regal Authority, the Author's Limitations were to be ob- 
ſerv'd, tho they were not ſtrictly kept to; and I cannot but think 
that this Author confounds himſelf for want of this DiſtinQion. 

Either the frequent Examples of ſetting Kings afide, whom the 
Nation judg'd uncapable of the Government, through ſome »a- 
riral or moral Defett, or Exceſs, or rather the continual Engage- 
ments in war with Foreigners, had ſuch Effet, thar from the 
time of King Edwin, Nephew to the Exzliſh Monarch -Edred, who 
was'driven out of the Kingdom, Anno 957, to the time of JV. r. 
berng r09 Years, I find no like Inſtance but one; Arps 1014, 
52: Years before the ſuppos'd Conqueſt, which was - the caſe of 
Þtheldred, who abdicated the Goverament and went into Nor- 
mandy, trom whence the Nation agreed to receive him again 
upon Condition, ff vel reftins gubernaret, vel mitins eos traftare Flor. Wigorn. 
wetter, © if he would either govern mort -according to Law, or © 9+ 
© treat them more mildly. Upon which he promilſs'd omnru 
© Reze & Populo digna, All things whicly become a King to his 
* People. : 


For the moſt part during the Saxon” Government, a King 
was' but a more ſplendid Geperal; nor could he hope to main- 
tain his Dignity, but by hardy Actions,” and terider: Uſage of his 
People. Mets | Fg 8 


Even Will, 1. notwithftanding the. Pretence mide in after- 

Ages of his having broken the Engliſh: Spirit, was nor only Ce Gs 
oblig*d to keep within Bounds, as. the: following  Difcourſe will p25 
evinde, but to renew his Compact with- the People more han... . 
Once. ; a 5! allo 


Their extraordinary Power had ſlept very few Years after the Ed. Lond. 
Death of this reputed Conqueror : for the Sickneſs of his Son 23-419: 
W. 2. giving the Engliſh Nobility an opportunity of conſulting mus videns 
together, they, almoſt as one Man, were for declaring againſt him, dew gpm 
which he timely prevented by fair Promiſes to them. Nay, tho ceresunarabie 
his Brother X. 1. came in with the uniyerſal Applauſe of the pace! njyrnd 
Nation, yet a great part of his Navy deſerted him, and declar'd (re & pro- 
for his Brother Robert ; not becauſe he was the elder Brother, birace infignes, 
but becauſe Henry was unmindful of that Contra&, which gain'd ae rc. Doh 
him the Preference, Quia Rex jam tyrannazaverit, as the Hiſto- namen liberaf- 
7iau has it, © becauſe the King prov'd a Tyrant. King Stephen, que illis vena- 
his immediate Succeſſor, after Allegiance {worn to him, had it ,,jrendo* fi 
a while withdrawn for Maud the Empreſs, Daughter to Ff. I. primo devinx- 
but tie People. ſoon return'd to it again, rejecting her who was * 
nigheſt in Blood, becauſe ſhe deny'd them the benefit of St. Ed- 


wards Laws. 


And, as the Author of the learned D:ſconrſe about the New Se- Diſcowſe, p.21. 
paration obſerves, out of Manuſcript written by Forteſcxe, Chan- 
cellor to H. 6. Maxi was let alide, and the Reverſjon of the Crown 
=. entail'd 


40 
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entaild on her Son, altho ſhe was living, and this was done in 
Parliament, Communi Conſenſu Procerum, & Communitatis Repni 
Anglie ; © By the common Conſent of the Peers, and Commons of 
« England: for which, Forteſcue, whoſe Skill and Integrity no - 
Man can juſtly queſtion, appeals not only to the Cronicles, but 
to the Proceedings of Parliament. However this Author will 
have it, that the Commons were not there, but as repreſen- 
ted by the Barons, being miſled by the general Expreſſions 
of the Hiſtorians, whoſe Authority he oppoſes to the Rolls 
of Parliament. Yet for the purpoſe here, it is enotgh, thar 
this was done by a Parliament of that Time; that the Agree- 
ment then made was confirm'd by the Oaths of the Great 
Men; and that the Publick Good, which was the Foundation of the 
Agreement, was thought to be the meaſure of the Obligation of 
ſuch Oaths. | 


Fez. 2. came to the Crown by virtue of an Agreement with 
King Stzephez, to which the Nation conſented : for ought ap- 
pears, he was a ſtrict Obſerver of the Conſtitution of the Go- 
vernment ; but being render'd uneaſy by the RefraQtorineſs of 
the Clergy, and deſirous that his Son ſhould enjoy that King- 
dom, which he found a deſirable Poſſeflion to them who would 
keep the Laws; he took his Son into a Partnerſhip of the Care 
and Dignity : this occaſion'd a Competition for Power, which 
the Admirers of the traiterous St. Becket improv'd into a War, 


ArchbiſhopPar- which divided the People; but this, being between two Kings, 
ker's Antiqui- 
tates Britanicz 
F. 130. falva fi- 
de Regi patri 
quamdiy vive- 
ret, ac regno 
przcfic yeller. 


both in Poſſeſſion, I ſhould not look on as any Precedent to our 
Point, did I not find that the Allegiance ſworn to the Son, at 
the receiving him to the Succeſſion, was with a Salvo, for that 
which was due to his Father, as long as -he ſhould live, or think 
fit to reign. | 


of the Engliſh Government; - 


} 
\ 


CHAP. V. 


The Barons Wars in the time of King John; That he had abdicated 
the Government , That he had loſt all means of being truſted by his 
People, How unwilling they were to engage in a War againſt him. 
They invite over Lewis the Dauphin of France. His Caſe a Pa- 
rallel to the late Abdication. The Vacancy of the Throne inſiſted on 
by the French Kjns's Advocate, and that thereupon the Barons had 
right to chuſe axother King, of the Blood Royal of England as Lewis - - 
was. Why the Baroxs fell off from Lewis. What the Hotnilies ſay 
concerning their inviting Lewis, ſwearing Allegiance to him, and 


fiahting under his Banner againſt King John, conſidered. 


to be ſure was rous'd and juſtified by the Tyrannical Reign 

of King John, who, tho he had efteQuually abdicated, or 

unking'd himſelf, by his giving up his Crown, as much 
as in him lay, to hold in Vaſlallage of the-Pope, as well as by 
other his Exorbitances ; yet was not ſet aſide till the Nation was 
neceſſitated to it, by the Succeſs of his Uſurpations and Ravages, 
to which, as he was encouraged and enabled, by the Influence 
of the Pope's Authority, over the leſs honeſt, or leſs diſcerning ; 
ſo he thereby loſt all means of gaining "Truſt from his People 
for the future. | | | | 


T= Power lodg'd in the People for the publick Good 


The Earls and Barons of Exgland having, without any Writ 
from the King, given one another notice of meeting, demon- 
ſtrated that they engag'd not out of any AfﬀeQation of Change, 
but meerly to ſecure thoſe Liberties which were their due by 
the Conſtitution ; for they agreed to wage War, and renounce | 
Allegiance to him only, in caſe that he would not confirm thoſe MatPaf339- 
Liberties, which were contain'd in the Laws of Hep. 1. and 
the ancient Laws of King Edward the Confeſlor. 


That they might proceed with ſuch Deliberation as became 
them, they appointed another Meeting for a peremptory Demand, 
declaring that if he then refus'd them, they would ' compel him 
to Satistaftion by ſeizing his Caſtles: nor were they worſe than 
their words, and their Reſolutions. had ' for a while their deſir'd. 
Eft, in obtaining a Confirmation of their Liberties : which tho 
' they were as forceable in Law- before, and his Promiſe' to 'main- 
tain them as little ro be credited as ever ; yet his open Violation | 
of them after . his ' own ſolemn acknowledging them, and gran- - 
ting that Petition of | Right,” was likely to caſt the greater Load 
upon him and his Courtiers, when they'ſhould a& to the contrary 
and” to take from- their "fide: ns Fo of well-meaning _—_ 
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The Fuudamental Conftitution 


who otherwiſe might be cheated with a pretence of Prerg. 
gative. 


The Pope, as was to be expeQted, ſoon abſoly'd the King, 
and encourag'd him to break thoſe legal Fetters, which was 
#pſo faffo, an Abſolution to the . People, of more effe& in Con- 
kg than the Pope's ipſo faffo Excommunications. 


| They being thus diſcharged, the wiſer and ſounder part of 
them, ſtoutly caſting off the Authority both of King and Pope, 
—_— to the EleCtion of another King, Lewis the Dauphin 
Ot France. 


Mat. Par. iz, The Account in Matthew Paris of a Debate which the French 

& Addi. King and his Advocate, or Attourny-General, held with the 

an, 1216. Pope's Nupcio, who would have diſſwaded the Dauphin's Expe- 
dition againſt King John, the Pope's ſworn Vaſſal, is fo exattly 
parallel to the Caſe now in queſtion, that many who will allow 
us no Precedent of ancient 'Times, will be ready to ſay, that 
ſome words at leaſt were foiſted in, ſince our preſent happy 
Settlement. 


The French King, as became a Monarch, ſpake his mind in 
few words, S: aliquando fuit wverms Rex, poſtea Regnum forisfecit 
er mortem Arthuri, de quo failo damnatms fuit in Curia noſtrs. 
tem nullus Rex, wel Princeps, poteſt dare regnum ſunm fine aſſenſu Ba- 
ronum ſuorum, qui regnum illud tenentur defendere. © It ever he were 
«< King, he afterwards forfeited his Kingdom by killing Arthur, 
© of which Fatt he was condemned in our Court. Beſides, no 
&« King, or Prince, can give his Kingdom without the Aſent of his 
© Barons, who are bound to defend it. 


 Thaty is, to preſerve the Kingdom againſt the King who has 
rted with it, or any Demiſee, as appears by his Advocate's En- 
gement to whom he left the reſt, after himſelf had granted 
all Kingly Power to have this implied Limitation. 


_ Par. as The Adyocate goes on, addreſſing himſelf to the King. 
to jo 201» 


Domine Rex, Res notiſſima, &C. 


«© May it pleaſe your Majefty : It is a thing well known to 

& all, that John, called King of England, was condemned to death 

&« in your. Court for his Treachery to his Nephew 4r:har, whom 

# he ſlew with his own Hands. And was afterwards by the 

.« Barons of Exzland, for his many Homicides and other Enor- 

 E. mities there committed, - rejeffed from reigning over them. 

(Ne regnaret 7, Whereupon the Barons waged War againſt him, that they 
probarusurip- ©. Might drive him from- the Throne of the Kingdom, zever to 
ſum folio reg- ® yerury, Moreover, the; ſaid: King; without the Aſſent of his great 
EC” *& Mex, gave his Kingdom: to the Pope and the Church of Rome, 
rent, © to. receive it again, to be held: under the yearly Tribute: « 2 
| * thou- 


of the Engliſh Government. 


« thouſand Marks : And. altho he could not give the Crown of Darenon po- 


« Exgland to any one without his Barons, he might demiſe it 


& ceaſed to be Kjrg, and the Kingdom was wacant without a 
« King. 


© Therefore the wacant Kingdom ought not to have been ad- 
* miniſtred without the Lords: By reaſon of which che Barons , 
« choſe Lord Lewis upon the account of his Wife, whoſe Mo- 


&« ther, the Queen of Caſtile, was the only Survivor of all the in vacart with- 


* King of Exgland's Brothers and Siſters. 


Vacans itaq3 Regnum ſine Baronibus ordinari non debuir, unde Barones elegerunr Dominum Ludovicam ra- 


tione Uxoris ſuz, &c. | 


« This was ſo true and fo convincing, that the moſt plauſible 
« Return which the Pope's Nuxcio could make to it was, that 
© King John had been ſign'd with the Croſs for the Service 
* of the Holy Land; and that therefore, by the Conftitution of 
a General Council, he ought to have Peace, and be under the 
« Pope's ProteQtion for four Years. 


Lay 
A 


And you may be ſure that the French King would not inter- 
rupt him in his Journey thither, but was well fatisfied that his 
Son ſhould ſupply his place in Ezglazd. Who tho he had been 
received not only as one that reſcued the Nation from King Fohz's 
enormous "Tyranny, but as one that was, in the Right of his 
Wife, entitled to the Priviledg of the: Engliſh Blood Royal; and 


ſo duly choſen according to the ſtanding Law of this Mowar- vid. ſup. inf 


chy, as has been mentioned, and will hereatrer more fully appear. 
Yet the Clergy, and all who were ſo weak as to be led by them 


in Civil Attairs, being againft Lew, as he ſtood excommunt- yr,par.f.384; 


cated by the Pope, beſides it having been made known by the 
Death-bed-Declaration of one of Lewis his Confidents, that his 
Maſter had evil Deſigns againſt thoſe very Men who were - 
the chief Inſtruments in his Advancement, and that he look'd 
upon them who fought for him as Traitors ; he, through the 
uncertainty and indifference of his Friends, more than the 
ſtrength of his Enemies, was oblig'd to quit the Kingdom to 
Hen. 3. 


This would lead me to the particular Conſideration of the Barons ObjetF. 


Wars with FH. 3. were it not needful firſt tro remove an ObjeQion 
againſt their Proceedings with his Father, which tho not founded: 
on the Hiſtories of the ſame Age, may ſeem to have weight from 
the Authority of Divines of later times. 


| The Homilies paſs this Cenſure upon them. 


«© Had Engliſh Men at that time known their Duty to their Prince, ep. 
« ſet. forth .in God's holy Word, would Exgliſh Subjes have ſent 


* for, and receiv'd the Dauphin of Fraxce, with a great Army of 


LE I French- 


. , | » men dimirrere 
« or deveſt himſelf of it, which as ſoon as he refign'd, he cam. 
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Hiſtory, p. 40. 


Vid, ſup. c. 2. 


and l:mited to certaiy Laws. 


The Fundamental Conſtitution . 


French-Men into the Realm of England? would they have ſwory 
Fidelity to the Dauphin of France, breaking their Oath of Fi- 
delity to their zatural Lord the King of Exgland? and have 
ſtood under the Dauphin's Banner diſplay'd againſt the King of 


England ? 


To which I anſwer ; 


7. That our Church pretends not to Infallibility, nor will it be 
any Imputation upon 1t to have err'd -in relation to Fa&, or the 
| Conſtitution of the Government, without regard to which it is 

| not to be ſuppos'd, that the Fathers of our Church would apply the 
Pſeudomar- Duty of Subjetts ſer forth iz God's Word. And I doubt not but 
tyr, Chap. 6: Dr. Donne Dean of St. Paul's in the time of C. 1. very well under- 
ſtood the Scriprares and our Homilies, and yet he tells us, that ſome 
ancient Greek States are call'd Laconica, becauſe they were:ſhortned 


And ſome States in our time ſeem to 


have conditional and proviſional Prixces ; between whom and Subjeits 
there are mutual and reciprocal Obligations, which if one ſide break, 


they fall on the other. 


This he ſuppoſes to be, where-ever there is 


not a Pambaſilia in the hands of one Man; that is, as he explains 
it, that Soveraignty, which is a Power available to the main ends. 
One of the main ends of Government muſt needs be making Laws, 
and levying Taxes, if that be not veſted in any ſingle Perſon, he 
has not the Pambaſilia; and if he have not the Pambaſilza, according 
to him he is but a cod:tional or proviſional Prince; and it he be a 
conditional Prince, the Obligations between him and his Subjects 
are mutual and reciprocal, and the Subjects may take the advantage 


.of a failure on the Prince's ſide. 


This being taken from. an Authority, cited in the Hiſtory of 
Paſſrue Obedience ſince the Reformation, ſhews what Limitations 
may be put upon thoſe Paſſages in the Homiltes, which ſeem; like 
the late King's Declaration to Scotland, ro require Obedience with- 
out reſerve. 
Mr. Falkner, as appears above, had carried the Point as high as 
the Hemilies have done ; and yet he admits, that if thoſe extraor- 
dinary Caſes happen, which,as he contends, ought not to be ſuppos'd, 
in ſuch Caſes Subjects may reſiſt, notwithitanding Qaths tor Paſſive 
Obedience, without any ſuch Exception in the words. 


2, Whatever Obligation may be upon the Clergy from their 
\*, Aſſent and Conſent, none is given by the Laity, and they may 
do all that is requiſite to make them true Members of the. Church 


of Ezglayd, without being concluded by the Opinion of Charch- 
27x about Civil Government. | 6:2 : 


3. Even Clergy-men look upon the very Articles but as Arti- 
cles of Peace, that they may not diſturb the Government, by pub. 
lick maintaining what is contrary to them : but ſurely cannot think 
that they are oblig'd, to diſturb the Government, tor the fake of 
any matter,” meerly as it 1s contain'd in the Articles, or Homilies. 


4. The 


of the Engliſh Government. 


4. The DoQtrinal matter contain'd in the Z7omily, That a nateral 
Lord is not to be reſiſted, may be true ;- and yet this'may not in the 
leaſt condemn reſiſting an unnatural Tyrant : And the Application of 
their DoArine to the Caſe of inviting and joyning with Lewis, may 
have been grounded upon a falſe State of the fad, as it King Fob 
had done nothing whereby he truely ceaſed to be King. And that 
they went upon a falſe ſtate of the Fact, 1s the rather to be believed, 
becauſe Archbiſhop Parker, by whom we may well gather the ſenſe of 
theſe Fathers, tho' he admits X7ng Fohn to have been an ill Man, and 
to have joyn'd with the King of Fraxce againft his Natural Lord and 
King R. x. yet will have it, that he was juitifiable in his Actions againſt 
his Rebellious Subjects, and excuſes his very A4d:cation, in reſigning 
his Crown to the Pope, as an ad of mere neceſiity, being compell'd 
to it by the Artifice and Turbulency of the Clergy, which he obſerves 
to have carried on a ſeparate Jztereſt divided trom the Nation ever 
ſince the Council of Tours in the year 1163. | 


Antiquitates 
Brit. f. 148. 


Ib. f. 1371. 
Eodem annnog 
Alexander, Pa- 
pa Turonen- 


ſe Concilium celebravit, cui Arch. 8 Prelati Angliz Regis permiſſione & licentia interfuerunt, ac a d:x:ris Pa- 
pz Thomas cum ſuis ſuffraganeis, a ſiniftris verd Ebor. Arch. cum ſolo Dunelm Epiſcopo ſedernnt ibi Cipro de 
Eccleſiaſtica quadam ſuper regiam libertate pertinaciter retinend? concilio A Papa ocyus dimiſſi & in Angliam 
reverſi ſunt. Poſt hoc Turonenſe concilium cum omnibus pene in rebus Clerss fe # papulo difjunxiſſet, cepit in 
Anglia de Regni atque ſacerdotiz authoritate atque vi multo varioque ſermone diſceptari, fattaque perturbario 


oravis de prerogativ4 atque privilegiis ordinis Clericals. 


But Stephen Archtiſhop of Canterbury, in King Fehn's time, 1s -to 
be preſum'd better acquainted with the Juſtice of the Arms on <ither 
ſide, than Archbiſhop Parker, or the Compoſers of the Zomilies ; up- 
on that King's gathering Forces againſt his - Barons, the Archb#thop 
tells him, that he wculd break the Oath that he took at his Ab- 
ſolution, { abſque judicio Curie ſue contra quempiam bella moveret, 
it he wag'd War againſt any body, wichour the judgment of ,his Court; 
referring, it ſeems, to that part of his Oath, wherein he Swore, That 
* Fe would judge all his Men according to the juſt judgment of his Court. 
Nay farther yet, King Fob» had brought over Forces againft his 
Barons from Poidtcu, Gafſcony and Flanders, before they had recourſe to 
any Foreigners. . | OE 

5. The Caſe of Swearing Allegiance to Lewis, cannot be. brought 
as a paralell to Swearing Allegiance to our preſent Xing and Queer ; 
becauſe Lewis was never receiv'd by the whole CoZedive or Repreſen- 
tative Body of the Nation, the laſt of which has receiv'd and :de- 
clard for King I:/iam and Queen Mary, upon a folemn Judgment 
given by them the proper Judges of: theFact, That thelate King had 
broken the Original Contract, and thereby ceaſed to be King. ' 


DP. 


Mat. Par. . 
137. 


Mat. Par. /. 
_ 268, | 


46 | T be Fundamental Conſtitution 


CH A P. VT: 


The Barons Wars in the time of H. 3. particularly confidered. HR 3. 
Crown d by a Faftion. Had no right but from Eletion as his Father had 
That no right could deſcend to him from his Father. Lewis, while here, 
as much King as He. 3. Three expreſs Contratls enter d into by, H.,,, 
befides the Confirmations of the Great Charter. Thoſe applied to the 
conſideration of the Wars. Three of them under ſuch as ſeem like the 
Roman Tribunes of the People. Dr. Falkner's Objefion againſt 
thoſe Wars, anſwer d. The Anſwer confirm'd by a full inſtance, in the 
time of FE. x. : 


_ 


O proceed to the Reign of #7. 3. who was Crown'd by a Fa- 
tion at Gloceſter, while Lewis was in poſſeſſion of Loxdoy, the 
Metropolis of the Kingdom ; That he came not to the Crown as 
Succeſſor in an Hereditary Monarchy, but upon a plain Eleftion and 
Compad, with part of the Nation at leaſt, in the Name of the reſt 
who would come in under thoſe terms, may be prov'd beyond con- 
tradition: For tho' in the Language of the Zomilies, King John 
were Natural Lord to the Subjects of England ; yet as Arthur, who 
was the next in the Line to King Fohy's Predeceſſor, had the Right 
of Blood, as far as that could operate, before Xing Fohn, which he 
inſiſted on in the Fourth of that King's Reign, even while he was his 
Priſoner ; the fame right had Eleanor, Arthur's Siſter, all the remain- 
derof Xing John's time,. and for ſome years during the Reign of ZZ. 3. 
2. The Father came to the Crown by virtue of a Free Election of 
the People, as the Archbiſhop of Canterbury told him at his Corona- 
tion; wherefore his EleCtion could not inveſt him with more than a 
Perſonal Right, unleſs more were expreſs at the time. But the Arch- 
biſhop Hubert, who ſpake in the name of the Community, was fo far 
W_as 8 from giving the leaſt Umbrage to a Right that might extend to Heirs 
264. I Johan. g S : . Y 
—_—_ uni- that he affirm'd, That © no man is gg wag to ava to the Crown 
verſt noverint « 1,.,on any other account, previous to the unanimous choice of the King- 
mona y died —_ only the eminence of his Virtue. And being aher- 
przviaratione wards ask'd why he took ſuch freedom of Speech? He declar'd, That 
alit ſuccedere he foreſaw, and was aſſur'd by Ancient Prophecies, That #ing Fohs 
abet in reg- SD A 
num niſi aþ Would corrupt the Xinzdom and Crown of England, and precipitate it into 
univerſitare great confuſton: And he aſſerted, That he ought. to be minded of his 


Teeinvocars COMiINg to the Crown by * Elefion, not by Hereditary Succeſſion, leaſt 


ſpiritus gratia he ſhould take a-liberty to act as he fear'd. 


Eleffus, & fe- | < ; | a tis 
cundum morum ſuorum eminentiam prxeleFus. Ne haberet liberas hab@nas hoc faciendi. 


2. Since therefore what the Archbiſhop fear'd, came to pats ; and 
that Contra , in virtue of which King John aſſum'd the Royal Scepter, 
was notoriouſly broken, How can it be thought that a Right devolv'd 
upon his Son #7. 3. eſpecially conſidering the interruption that was 
made by a Choice of Lewis, tho' not Univerſal - 

I muſt confeſs, there is no Evidence occurring to me, that Lewzs was 
ever Crown'd here ; yet conſidering that the Coronation, as is agreed 
by moſt, is but a Ceremony, the bare want of it would not the leſs 

_ argue a breach in the Succeſſion, fince the ſounder part of the people 
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of the F'ngliſh Government. 

took the benefit of that Forfeiture which Xing Fohn manifeſtly made : 
and if nothing but an Univerſal Concurrence in this,could juſtify with- 
drawing Allegiance from him, then it is hardly poſſible for any re- 
fiſting of Tyranny to be lawſul at the begining; and he who 1s forward- 
eft in the Cauſe of his Country, muſt be always a Criminal. ; 

But being there is a deep ſilence as to Lewzs his Coronation, tho 
he was promis'd by the Barons at London to be Crown'd immediately 
upon lis coming over ; I take the reaſon of the ſilence in this matter 
to be, That if he wereCrown'd in form, it was by the Lazty alone, be- 
cauſe the Pope was faſt to the fide of Xing Fohn, and his Son ; and 
Lewis lay under a Papal Sentence of Excommunication, fo that the 
Clergy durſt not Communicate with him in thoſe Acts of Religious 
Worſhip, which accompany Coronations. But theſe Ceremonies being 
to be performed by Clergy-men, 'tis moſt probable, that the Laity con- 
rented themſelves with the Subſtance, and left thoſe Ceremonies for 
2 more convenient time. But that Lewis was in Poſſeſſion of the 
Crown and the Regalia, is to be believed, as Londoy, with the Tower, 
where they us'd to be lodg'd, had not only been in the Poſleſſion of 
his Friends from the beginning, but held fo till the ſecond Year after 
H. had been Crown, as it is to be preſum'd, with a Crown made 
for that purpoſe. Whether Lewzis were Crown'd or no, he was as ful- 
ly received by them that had withdrawn their Allegiance from King 
Jobn, as if he had been Crown'd ; and reciprocal Oaths paſt between 
them. And he was fo far lookt on as Xing, that Alexander King of 
Scots ſwore Homage to him, for the Lands he held of the Crown of 
England. RED 

But certain it is, as the Circumſtances evince, that there were at 
leaſt three Expreſs and Binding Contracts which ZZ. 3. entred into 
with his People, either beyond, or rather explanatory of what is in- 
cluded in the Coronation-Oath, and which ZZ. 3. was bound to obſerve; 
as he would be King of England; and theſe, beſides ſeveral Confirma= 
tions of the Great Charter, parchasd with the Peoples Money ; and 
one of the Grants of Aid ſo particularly Conditional, that Treaftirers 
for it were appointed in Par/zament, and the Money was to be return- 
ed, upon the King's not performing the Conditions of the Grant. 


:. The Firſt Contra which I ſhall obſerve, was that which Lews, 


perhaps induc'd to it by the Money which he borrowed of the Lon- 
doxers, oblig'd Z. to, before he would quit his Pretenſions : So that 
one was plainly the Condition of the other; and as the C7vilians have 
it, ran into the other by way of Mutual Conſideration. 


Lewis, for the reaſons which T before touch'd upon, finding his Inte- 


reſt daily decline, thought good to come toterms with Zexry, where- 


by Lewis oblig'd himſelf by Oath to withdraw from England, with all 


his Followers, never to return ; and to uſe his endeavours, that his Fa- 
ther might reſtore all the Rights of the Crown of England, which he 
had ſeiz'd on beyond Sea. -In conſideration of which, Henry, the Earl 
Marſhal of England, and the Pope's Legat, ſwore to the reſtoring to 
the Barons of England and all others, all their Rights and Liberties 
for which there had been Diſcord between King John and his Barons, 
This Agreement with Lews, the Great Council of the Nation after- 
wards inſiſted on, 7* #7. 3. when they urg'd a Confirmation, of the 


Great Charter, which they obtain'd not, till 9% of that X7»g. 
M 2 | 2. The 
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2. The Sccond particular Contract, was that of which the Great 

Council or Parliament 289 H. 3. mind him, and of which they then 

after much ſtrugling, purchas'd a Confirmation. Accorcing to this, 

-w Tz _ among other things, Four Great Men were to be choſen by Common Con. 

864. ' © ſent, as Guardians of the Kingdom, to be the ſtanding Council about the 

King, with a very large Truſt repoſed in them. The Chance/or, Trea- 

ſurer, and Chief Juſtice, were to be choſen by the like Conſent ; and 

neither any of the Coxnci/, nor other Officers were to be amov'd, but 

by Order of the Majority of the Councz/, or in full Parliament, This 

they inſiſt on as ſworn at a Coronation of that Xing, Edmund Archbi- 
ſhop of Canterbury being Sponſer for the Xing's Performance. 

This Contra&t was certainly 20? 7. 3. at his Third Coronation, 
when he was-Crown'd with his Queen newly married, and had the 
Curtein carried before him, to admonith him of the Conſequence of a 
Breach. | 

That this was 202%, when he was Thirty years old, and in as floy- 
riſhing a condition, as at anytime of his Reign, till the chance of War 
had ſubje&ed his Barons to a more imperious Sway, appears in that 
the Ceremonies of his firſt Coronation were pertorm'd by the Biſhop 
of Wincheſter, and: Bath and Wells : The ſecond by Archbiſhop Sre- 
phen, 4® 1220. in the third year after Lews his departure, which it 
ſeems, was the firſt time that he was publickly receiv'd for Xing with 
an univerſal conſent ; ſpecial notice being taken, that the Coronation 
was in the preſence of the Clergy and People of the whole Kingdom. 

Beſides, Edmund. was not Conſecrated till the year 1234. 189 #7. 3. 
and the Hiſtorian is expreſs, That Archbiſhop Edmund pertorm'd the 
Ceremonies of the Coronation 209. | 

'"There is farther Evidence, that the Charter mention'd 282 Z. 3. 
was granted 202; /for it appears, that the great Officers were appoint- 
ed 2.0% accordingto'the Charter which the Par/iament, 2.89, inlilt on, 
as'granted at a Coronation where Archbiſhop Edmund was preſent, and 
' undertook for the #ing's pertormance. | 
Mat.Par.f563 ' Matthew Paris. writing, of the Twentieth, ſays, * The Ofice of the 
- 1 1-099 * Chancery of ' England, and all Offices belongipg to the,Regal State, and 
eliz & omnja © Sittings in the Exchequer, were ſetled. Whereupon the Chancellor, 
officia ordina- © Chamberlain, Marſhal, Conſtable, took their, Seats there by reaſon of 
Re __ que © zherr Offices, as all Barons at their Creation: had: their Foundation in 

gta ſunt, & , 4 
Aſfiſe in ſeac- © the'City of London. . 
cario unde | | | 
Canceltarius, Camerarius, Mareſchallus ,Gonſftabularms, ſibi.ibidem ſedem ſumpſerunt,ratione Offici;ſicut Barones om- 
nes in ſui Creatione Fundameatum in Civirate Londinenſi unde quilibet'eorum ſuum ibi Jocum ſortitur. Vid. 


Fler. lib. 2. cap. 26. | 


Vid. inf. 


Vil..inf , {i This Right of Places at London, in which 'tis plain Wef7minſter was 

$5 kay thenincluded, ſeems 'to imply a Reaſon why the Acts of the Barons at 

Lonton, paſtboth at home.and abroad, for the Acts ,of the Barozage 

of. 'the Kingdora. -Hence the.King of France, Lews his Father, lookt 

= upon their Invitation-of his Son, as the Binding Act of all ; accord- 

3 1 ingly he both demanded and had Four and twenty e Nobilioribus 

MatParf373 Reg; *.of the Chief Nobility. of the Kingdom, as Hoſlages for their 

4.9 wngnth performing what'/they had promis'd his Son, which was the Crown- 

um mitteret ing him King of England. 

in Anglia reg- 

naturum & Filiug ut veniret ilico Coronandus. | 


3- The 


of the Engliſh Government, 


2. The Third particular Contract was contained in the Proviſions 
at Oxford, 422 77. 3. which Provittons are Printed at large in the An- 
nals of Burton, and reterr'd ro in many Records now in the Tow er ; 
but the Record of the Proviſions has been imbezled ſince Mr. Selden's 
time, whoſe Abridgment of them I have icen. Fhere had been a Par- 
liament that year at Loadox met on Zeke-7Taurſday, a fortnight after 
Eafter : at thar Parliament the King demanded Money, the Pariia- 
ment-a redreſs of Grievances; but nothing being concluded on, rhe 
Parliament was Adjourn'd to Oxford ; the Barons having promis'd to 
give the King Supphes it He would Reform the State of the Kingdom; 
which condition the King accepted of, promifing that the Srate of 
the Kingdom ſhould be Reform'd by Twelve faithful perſons of his Coan- 
cil, aboſen in that Parliament at London, and Twelve others to be cho- 
ſen by the Barons. 

The Parliament meeting at Oxford according to the Adjournment, 
Twelve were choſen by the Earls and Barons, to be added to the 
Twelve before chofen of Counſel with the King: Theſe Twenty four 
choſe Four of their own Number, who named Fifreen to be a ftlanding 
Council to the King. And among the Regulations, beſides the choice 
of Officers, and the Cuſtody of the King's Caſtles, it was provided, 
That there ſhould be Three Parl/zaments every year, the firſt at the 
Ofaves of St. Michael, the ſecond in Candlemas week, the third the 
firſt day of June. To theſe Parliaments, Twelve prodes homes, honelt 
tegal men, were to'come, for ſpating the coſt of the Commons 3 and at 
other times when the King ſent for them, upon occaſion to treat of the 


buſineſs of the King and the Kingdom: and the Community were to 


hold for eftabliſh'd whar theſe Twelve ſhould do. 
Thefe might ſeerh not to have been Parliaments to make Laws, but, 
Ordinances, or Proviftons in the Intervals, and for ſparing the trouble 
of more tumerous Afﬀembliesz that they were bur ſuch as were known 
in after days by the name of Great Councils, diſtinguiſh'd from Parlia- 
ments, would ſeem by a Record of the time; which is a Commiſſion to 
Four Knights, choſen according to the Provifions then made,by Juries 
duly returned, to enquire into alt Abuſes, Enormities, and Tranfgreſ- 
ſions within the County of Dorfe?, in the fame form with others in 
the reſpeRive'Counties throughout Eng/and. The Inquiſitions were 
to be returned at the Offaves of St. Michael, the firſt Parhament, ap- 
pointed by thoſe Provifons; and this was at that very time to be broughr 
to Weſtminſter, as one would think, to be delivered into Parliament ; 
bur it is in the Record ſaid only, 7o be delivered toour Conncil. | 


PARLIAMENT OO noſtro apud Oxon. Communiter fuerit ordinatum, &c. Et inouiſit. inde 
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Vid. Annzales 
Burronentes. 
£. 412. 

Ror. Par. 42. 
Hc: +63 
Mar. Par. 


Ke Treis Par- 
lements ſeint 
par. An. 


42 H. 3.m. 3. 
De Inquiſirio- 
nibus facien- 
dis per fingu- 
losComur: rus. 
Rex Aluredo 
e Lancsſter, 
Foan deRoch- 
ford, Joan. de 
Stroda, W:ll?. 
de Raymes,de 
Com. Dor(ſ. 


cum nuper 1n 


fact. ſub figillis 


veſtris & ſigillis eorum per quos fata fuerint , deferatis apud Weſtm. in O&avis S". Mich. in propriis perſo- 


nis veſtris /iberand. Conſilo noſtro, ib. 


And I find that Writs ifſuedout after the Parliament at Oxford, de- 
claring, 'T hat all things provided or to be provided by the King's Coun- 
cit, and the greater part of them, who were choſen by the Xe, and 
the Community of. his Realm, ſhould be held- firm and eſtabliſhed, and 
requiring all men to ſwear to hold and maintain, the Eſtabliſhments 


_ made; or to be made by the faid Councz!; 


Ror.Par. 42 H. 
3-M.1. Nus vo- 
lens& otroiens 
kece ke noſtre 
Corſel & Ja 

greignure par= 
ne deeus ki eſt 
eſluz par nus 
& la commune 


de noſtre Roiaume a fet ou fera a honir de dieu & noſtre fol & pur le profit de'noftre Roiame fſicum il ordenera 
ſeir ferm & eſtabli in touts choſes a tuz jourz. Commmandousa tuz noz faus & leaus en la fei kil nous devient kil fer= 
mement teignent & jurent a tenir & meintenir les eſtabliſments que ſunt fer, ou ſunt a fere par ls air Conſcal, 


N Bug 
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- don main But upon fartiicr conſideration , I find that Ceanctl was the King's 
lium faum in Council in Parliament, and thoſe Knights who were the 7nquifirors tor 
_—_ the Countzes, were not only oblig'd to come to deliver in their Inquiſi- 
” tions, but their Conſent was requiſite to what the King ſhould ordain 
by his Council in Parliament, which then were a ſelet number choſen 

as aboveſaid, fince, as it ſhould ſeem, all the Lords. Certain it 15, there 

Clauf. 42. H. zre Writs upon Record for the Expences of thoſe Four Knights for eve- 


3. m. 1. dorſo. 
Quia Rober- Ty County, as ſince there have been for Two. 


tus Cambhen 

& ſociiſui de Comitatu Northumb. de precepto Regis venerunt ad Regem apud Weſt. &c. pro quibuſdam ne. 
gotiis Communitatem totius Communitatis pred. tangentibus. Mandatum eſt. Quod prefatis quatuor militi- 
bus de Communitate pred. rationabiles expenſas ſuas in eundo & redeundo habere faciat. I another of the ſame 
ime to Huntingronſkire, they are ſaid to have appeared coram Confilio noſtro apud Weſtm. in Parliaments. Vi- 
ae of this at large, in the 24d part. 


The obſerving of the above-mentijoned Contradts, will give light to 
that Judgment which may by us at this diſtance be paſt upon the Wars 
between #7. 3. and his Barozs ; and not to mention any ſmall diſtur- 
bances, and the Violationsof the Rights of particular men, and what 
they did in defence of them; T find #7. 3. four times oppoſed by the 
People in Arms, in Three Wars, and a Fourth riſing, which wanted 
only Numbers on the King's fide, to make it a War ; all manag'd un- 
der Heads formally choſen, or ſeeming to have claim to the Conduct, 
by virtue of their Ofices. 

r. The firſt was under Lews the Dauphin of France, whom the Ba- 
rons at London had choſen for King ; in this there was one King againſt 
another, both ſtanding in truth upon the ſame title, the choice of the 
People ; Lewis had the greater part of the Chief Nobility on his ſide, 
how much ſoever the Pope's Thunder might have frightned the more 
Ignorant Vulgar, and prevailed upon their intereſted Guides. 

2. The Second was under the Conduct of the Earl of Cheſter, na- 
med firſt, as *tis to be ſuppos'd, for the reaſon before ſhewn. 

The occaſion of the InfurreQtion began 4®. 1223. 79. of that King, 
when he being Seventeen years old, obtain'd a Bull trom the Pope, de- 
claring him of full Age, and enabling him to order the Aﬀairs of the 
Kingdom, chiefly by:the Counſel of his Domeſtics, that is, ſuch as he 
fhould chuſe, turning out thoſe Officers which either had Hereditary 
Rights, or had been choſen in Parliament, according to what was in- 
ſiſted on at his Coronation 209. as matter of Right ; wherefore his 
aſſuming all the Power into his own hands, and countenancing the 
ls Exorbitances of Zubert de Burgh, Chief Juſtice of Exg/and, (who indeed, 
That. Far. 230-5 appears upon his Defence afterwards, when he came to be impeach'd, 
had been choſen in one of King Fohx's Parliaments, but was continued 
in by 22. 3. againſt the ſenſe of his own Parliament) ſowed the Seeds 
of Diſcontent, tho they did not break out into a general Riſing, but 

A®. 1224 allſeem'd to be quieted by his Confirming the Great Charter. 

| ' Yer ſoon after, when he was in truth of full Age, he was reſolv'd 

'11H.3. to ad as one out of Wardſhip; and in a Parliament at Oxford de- 
clared himſelf free, and by the advice of Zubert de Burgh, cancell'd 
the Great Charter of the Liberties of the Foreſt, as of no validity, 
becauſe granted in his minority; and forc'd many who had Ancient 
Grants of Liberties, to purchaſe them a-new, at ſuch Rates as the 
Chief Juſtice imposd. Beſides Zubert had advisd the King " at 

| BE : Rs. Rs arbitrae 


of* the Engliſh Gomuniadls 


Arbitrarily with bis own Brother, Richard Duke of Cornwal, which 
drove him to ſhelter himſelf under the Publick-Cauſe; and glad were 
the Great Men to find his reſentment contribute to ſuch a general de- 
mand of Juſtice, as forc'd the King to compliance in a Parliament at 
Northampton. | | | 

3- But by the Seventeenth of ZZ. 3. Peter, Biſhop of Wincheſter, 
who had ſucceeded tb W:/zam Earl Marſhal, in the cuſtody of the 
King during his minority, having been ſupplanted by Zabert the 
Chief Juſtice, at laſt put the Dice upon the leſs ſfubrile Layman, and 
reſolving not to fall again for want of flattering his Prince, advis'd 
him, in order to become Abſolute, to remove his Natural Subje&s 
from the Great Offices, and put Foreigners in their Places; who were 
brought over in great numbers, and oppreſſed and plunder'd the Nobi- 
lity upon falſe accuſations and pretences, ſeiz'd their Caſtles, and en- 
joy'd the Wardſhips of their Children. £ 

This occaſion'd a general inſurrection under Richard Earl Marſhal, 
who, as a Roman Tribune of the people, went to the King, and in 
their name demanded a redreſs of Grievances ; but the Biſhop of 
Winachefter having given an haughty anſwer, juſtifying the King's call- 
ing over what Strangers he thought fit, to reduce his Proud and Re- 
bellious Subjefts, as he call'd them, to due obedience ; The Marſhal, 
and the reſt of the Great Men who were Witneſſes to that inſolence, 
Swore to ſtand by one another to the laſt extremity, in the Cauſe of 
their Country : But the Earl of Chefter, another 7ribune here, ſold 
his Country for a Sum of Money. The Marſhal finding himſelf de- 
ſerted, was obliged to have recourſe to Leolin Prince of Wales for aid. 
Upon this the King Proclaim'd him Traytor : But in a Parliament 
held at Weſtminſter, at the latter end of that year, tho' the Earl Mar: 
ſhal was abſent, and in Arms, the Parliament advisd the King nor to 
Baniſh, Spoil, or Deſtroy his Subjects without Lega/ Proceſs ; nor to 
call them Traytors, who endeavour'd the Peace of the Kingdom, and 
by whoſe Counſels the Government ought to be managed. 

Which was a full juſtification of the Arms raken by the Marſhal. 
Nay, the Biſhops proceeded fo far, as ro Excommunicate the Biſhop 
of Wincheſter, and others the King's Miniſters, and to lay upon them 
the imputarion of diſturbing the Peace of the Kingdom. 

The Marſhal carried all before him with univerſal applauſe. The Bp. 
of Wixcheſter and his Accomplices were puniſhed in a Parliament held at 
Candlemas.The King having ſent to treat of Peace with the Marſhaland 
Prince Leolin , the evil Counſellors, which were the Marſhals chief 
cauſe of Complaint being removed, and his Eſtate in /re/and ha- 
ving received great damage from his Enemies, he left Leo/zx to Treat for 
himſelf and his Friends, and went over to 7re/and, where he was flair 
by Treachery. The Treaty. went on, and among the terms it was 
provided, That a// Men on the one fide or the other, who had receded 
frem the fealty of their Lords, and adher'd ro the adverſe Party, ſhould 
return with freedom. And in the Credential Letters which were fent 
to Leolin with them that managed the Treaty on the ſide of King 
Henry, He gives him to underſtand, That before that, he had reſtor'd 
the Lands toall people who had been diſſeiz'd by occaſion of the War 
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between him and the'Ear! Marſhal, where 'tis far from being call'd 
a Rebellion on the Marſhal's ſige ; and at the time of the Treaty, the 
Eing found himfelt obliged to proteſt, that he was clear of any conſent 
to the Dtarir of: rhe Marſhal ; and that his Seal was, by the grear 
importunity of his evi] Countellours, fet to Letters, which encou- 
raged the Treachery againſt-him , and pronounc'd him a Traytor : 

| Bur that he was wholly ignorant of the Contents of them. - 


Vid Matthew The Clergy, the Hiſtorians, the People of that Age, in all things 


Par *  extol the Marſhal, would' never allow him to have been a 7raytor, 
and were not his owh Defence of himſelf roo long to tranſcribe, I 
ſhould add it as an embelifhmienr to thefe Remarks. 

Duzdale's Ba- The Fourth War, was that under the Great $7mon Montfort, Earl of 
row:g2%, Vol.1. Teicefter, another 7ribune of the People, as he was heredirary 2Zigh 
pF5 m—_ Steward , by Purchaſe -from- his Brother Almaric, Conſtable of 
rhe Tizls of :h: France; the Stewardſhip, of England having, deſcended from their Mo- 
Ear! of Leice- ther Amicia, eldeſt Siſter ro Robert Fitz Parnel, Earl of Leiceſter, 


ſter, and 06- he gat. Regs 
rand from Al Who died without Iſſue. © * 

maric his Bro- * 7 IL : ab I 3 | 

ther, then bearing the Title of | Conſtable of France; a.grant of all the Lands in England, with the Stewardſhip of 
England. Ty: came t0 the Earls of Leiceſter, with the Honoxr of Hinkley in Leiceſterſhire, from Petronil Daugh- 
ter of Hugh de Grenteſmenil. Vid. Mat. Weſt. 20 'H. 3. Simon! Montfort holding the King*s Baſon wt his Nuprials, 


as Steward of Englind. | 


, 


Mat. Par. f. Whoever reads the Hiſtory of ZZ. 3. muſt needs conceive a mean 
{te opinion of hinr; his Cowardiſe was as remarkable as that of 6ne of 
his Sacceſſors, who isfaid' hot to have been able to contain ar the fiphit 
of a drawn'Sword;' nor could ZZ. bear the terrour of Thunder and 
LIghtOng > 'yet when Simon' Montfort endeavoured to remove one of 
his frights, he confelt to bin, ' That he fear'd him: moſt - Which: was 
Quod ſcilicer ſuſpe&ed to proceed” from Montfort's warm and ſtrenuous purſuing the 
args 1 an Provifions at Oxford, at Teaſt his being tor compelling'the King and all 
perſtirir & * Oppoſers to ſtand ro the Counfel' of his Barons. | 
terventius it EL Bon 0 ACE BIG &- 
perſequendi proviſione at ſakem Regem & omnes adverſantes ſuis aſtare conſiliis cogerent, &c. 

Sin10s thinking the execution of the Oxford Proviſions to be well 
ſecur'd, went beyond'Sea ; upon: which, Richard the King's Brother 
prepar'd to come into Exgland, with intention, and hopes, as it ſhould 
ſeem, to get them vacated , as'being made without conſulting him. 


z 


But the reſt of the Barons, tho' they were in great fear becauſe of 


Fol. 1314. 


Ib. f.1315. Simon's. abſence, would not” iffet Richard to Land, titl he had oblig'd 


þaag poage himſelf under his hand to take ſach an Oath, as the Barons of England, 
—_— rei- who were <ealous. for the Commoneal, or Publick-good, required ; the 
pub. Z&Eiatores ; AC AE £. | St 5360-4. 2 IT 

nw form of which tollows: *. i 

= «YT Richard Earl of Cornwal, will be faithful and diligent, to reform 
«© , | © theKingdom of Ezgland with you, hitherto too much deform'd 
Ht, by the Counſel of Evil-meu. And I will. be your.efteQual helper, 
12 *to expel, the Rebels and diſtirbers of the faid XFingdom. | 


SETS DT ENEMIES RON Fs "= 

+ -5 Notwithſtanding the. ſeeming agreement between the King 
= and People, and Security taken for his performance , Foreigners 
 tavited..-and :fupported-. by: hum, became an intolerable burden ; and 


the King being kinder to them than to his People, obtain'd from the 
| Pope 
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Pope an Abſoſution from his Oath, to make good the eſtabliſhment at 
Oxford : But the Barons reſolutely inſiſted upon the Eſtabliſhment ; 
and when the King ſent tinerent Juſtices into Herefordſhire, the Ba- 
rons of thar County would nor ſuffer them to execute their Office 
chere, as being contrary to the Proviſions at Oxford ; which contra- 
riety ſeems to lye in the King's directing enquiries of miſdemeanours 


- to be judged of 1n the Countries : when according to what was then 


Enacted, the Inquiſitions were to be return'd before the Parliament, 
or at leaſt ſuch Council as was choſen in a Parliament. 

But the King having procur'd an Abfoſution from his Oath, thought 
himfelf free to at by the Counſels of Foreigners, which his Great 
men would not bear. 

Wherefore the Earl of Leiceſter and others, met together in Arms at 
Oxford, reſolving either to dye for the Peace of their Country, or to 
drive out the Foreigners, 

The Foreigners met at the ſame place ; but finding themſelves out- 
number'd, and that the Lords were reſolv'd to call them to account 
for their violations of the Government, and make them ſwear to ob- 
ſerve with them, the Proviſions made for the profit of the Realm, they 
fled away by Night ; but were purſued by the Barons, and forc'd to 
quit the Land. | 

Yet ſoon aſter this, the Xinz, as the Hiſtorian ſays, by the evil 
Counſel of ſome, fell from the pat which he had made with his Great 
Men, betook himſelt to the Tower of Loudon, and compell'd the Ci- 
tizens to ſwear to be true to him, without regard to the terms before 
{ctled, and raisd what Forces he could. 

Whereby it is evident, That he began the War ; and that it was an 
open violation of his Contra made with the people at Oxford. 

The Barons took Arms againſt him in their own defence, and 
ſent Meſſengers to him, to entreat him to obſerve the Oath which had 
been ſworn to by all. Which Meſſage he ſlighted at firſt, but after- 
wards was prevail'd upon to conſent, that he ſhould chuſe one, and 
the Barons another, to arbitrate their differences, the Arbitrators ha- 
ving power to chuſe an 7mpire; but that this ſhould be reſpited till 
the King's Son Edward came from abroad. 

When his Son came home, he was ſo fully convinced of his Father's 
being in the wrong, that hejoyn'd with the Baroxs, and they reſolv'd 
rogether to drive away all the evi/Counſelors;which theKing perceiving, 
again betook himſclt ro the Tower: But an agreement being made with 
ſome of the Barons by the Queens mediation, the King having left the 
Tower in the Cuſtody of one in whom he confided, weat a progreſs, and 
found his Barons very quiet and peaceable ; but he ſoon diſcover'd 
that he was reſolv'd to act without regard to the Proviſions at Oxford: 
Violently ſciz'd ſeveral Caſtles,and coming to Wircheſter,diſplaced the 
Chief Fuſtice and Chancellor which had been conſtituted by the Baroxage; 
the Barons 'met him at Wincheſter with a conſiderable Force, upon 
which rhe King haſtens again to the Tower of London. The Barons, 
one would have thought, were now in a fair way of ſecuring the per- 
formance of the lait Contra&t made at Oxford; but now the Clergy 
had their Game to play, and ated it like Men who knew how to 
manage the Nation againſt its intereſt ; they keeping a correſpondence 


with the Clergy of Fraxce, were Authors of advice to the Barons, 
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That all things in difference ſhould be referred to the Determination 
of the French King ; no doubr, making the Barons believe, that they 
had aſſurance. of that King's good Wiſhes for the Proſperity of Fng- 
land. Both the King and Barons agreed upon the reference;upon which, 
3s was. to be expected, the French King gave Sentence for the King 
againFt the Barons ; and for annulling the Statutes ar Oxtord, with all 
Proviſions, Ordinances, and Obligations thereunto belonging. With this 
Exception, that he intended not by that Sentence, in the leaſt ro de- 
rogate from the Ancient Charter of King John, granted to the King- 
dom. of England. 
Qui habebant Thich Exception, ſays the Ziſtorian, oblig'd the Earl of Leiceſter, 
925g exerl- and others of ſound Judgments, to reſolve firmly to keep the Statutes of 
: Oxford, which were founded upon that Charter. 
And Matthew Paris condemns thoſe as guilty of Perjury, who up- 
A fdelitate ON this, receded from their Faith to the Earl of Leiceſter, who fought 
Comitis Lei- for Juſtice. - He grew ſo ſtrong , and ſo ſucceſsful , that the King 
celtrie. came again to Terms with him, and with the other Barozs ; the 
Mat. Par. j Terms were theſe. © That Henry his Brothers Son ſhould be deliver d 
1327 <* oat of Priſon. That all the Kings Caſtles throughout England, ſhould be 
* put into the Cuſtody of the Barons. That the Proviſions of Oxtord 
« ſhould be inviolably obſerved. That all Foreigners ſhall depart the 
* Kingdom within a certain time, excepting only them, whoſe ſtay ſhould 
* be permitted by unanimous Conſent, as being faithful to the Kingdom. 
Mat. Par. But notwithſtanding all Pacts, Promiſes, and Oaths, the King ſends 
to have Windſor-Caſtle beſieg'd , but was diſappointed by the Earl of 
Leiceſter. | | | 
 Aﬀeer this, a Parliament met at London, in which ſeveral deſerted 
the Earl, and .adher'd to the King, fo that he ſeem'd the ſtrongeſt. 
The Barons writ him a Submiſlive Letter, declaring, That they had 
no evil Intentions againſt his Perſon, but complain of his Counſelors. 
- The King in his Anſwer juſtifies his Counſellors, and ſays, their EFxe- 
mies are his. The Barons on the King's ſide, ſend a defiance to the 
others, and particularly to the Earl of Liecefer, and to Gilbert de 
Clare, Earl of Gloceffer and Hereford, undertaking to prove them 
Traytors in the Xing's Court. Which Tryal the Barons thought they 
then had Reaſon to declinez but the Barons offer the King 30000 /. 
for his Damage ſuſtained by the War, provided the Statute of Oxford 
may be obſerve$#; but their Propoſals not being accepted , they 
came to a pitch'd Battel at Lews, wherein the Xing was totally routed, 
and taken Priſoner, and his Son Edward ſoon after yielded himſelt. 
Pat. 48.2. 3, Upon which followed a form of Peace ſolemnly ſworn to, while the 
m. 6. dors. King and his Son were in Priſon ; but the Son making his Eſcape , 
took the Advantage of a Difference between the Earls of Leicefer 
Vide Cave, de and GlocefFer, and over-powering Montfort, gained an entire Vidto- 
7 puM ry at Eveſham, by the Death of that Earl; who as Marthew 
His Charafter Paris's Continuator tells us, laid out himſelt for the Relief of the 
of that Bp. who Poor, the Aſertion of Futice, and the Right of the Kingdom, and was 
anna. incited to it by the Famous Grofthead, Biſhop of Lincoln, who always 
erat, ut 1k afirmed, that they who died in that Cauſe, would be Martyrs. 
Remniain, ORE virtutes Chriſtiano Preſule dignas pretermittam, ingentis animi, acris ingenui, in re lite« 
raria quantum ea.ferebant tempora, ad ſummum pefie apicem eve&us, totum encyclopediz circulum emens« 
Gus, in literts ſacrjs paxiter, & prophanis, &c. | 
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The King being victorious, no wonder that a Parliament called im- 
mediately upon it at //is:hejter, condemned the Conquered for Re- 
bels ; but it is evident, that more Parliaments juſtified ſuch as then 
were Rebels for being beaten 3 and methinks Mr. Falkner does not ar- promo mag 1 
gue with his uſual fairneſs, when he urges the unfortunate conclufton of p. 644g " 
the Barons Wars in the later end of HH. 3. as ſufficient evidence, that 
if we look into the Records of the former ages, we may thence diſcern that 
no Subjes whatſoever of this Realm had, under any pretence, an authori- 
ty to bear arms againſt the King. | 

The Difum de Kenelworth, 5x H. 3. mentioned by him as an evi- 
dence of the ſenſe of another Parliament, beſides that of Wixcheſter, 
is plainly an abatement of rhe rigours of that Parlzament, and was on- 
ly adetermination and award made, after S:mor Montfort the younger, _ : 
had ſubmitted to any terms that ſhould be impoſed, faving his Life Mo _ , 
and Limbs, and excepring perpetual Impriſonment. TOY 


Mr. Falkxer adds, | 

* Anno 52. The Statute of Marlbridge mentions it asagreat and hea- P. 351. 
* yy miſchief and evil,'that in the time of the late Troubles in Eng- 
* land, many Peers and others refuſed to receive Juſtice from the King 
* and his Court, as they ought to have done { which is more expreſly 
* contained in the Original Latin, than in the common Z#ng/iſh Tran- 
*flation ) Juftitiam indignat? fuerint recipere per dominum Regem, & cu- 
* ram ſuam, prout debuerunt & conſueverunt ; and did undertake to 
© vindicate their own Cauſes of themſelves. Now to declare that all 
© Peers, and all other Perſons ought to have received Juſtice only from 
* the King and his Courts, and not to revenge themſelves, or be Judges 
* in their own cafes ; doth more eſpecially condemn the entring, into 
* War its ſe!f, which is an Undertaking founded upon a direct contrary 
* Proceeding. And thus we have a ſufficient Cenfure in our Eng/i/þ 
* Laws, upon that War againſt the King, which thoſe who have plead- 

* ed for the Lawfulneſs of Subjeds taking Arms, do account the moſt 
* plauſible Inſtance for their purpoſe, as our Chronicles can furniſh 
* them with. | 

But to any who conſider that Statute, twill appear beyond con- Anſwer. 
tradition, 1. That the rule of ſubmitting to the judgment of the 
King's Court, will be of no ſervice to Mr. Falkxer's purpoſe; the Court 
which is -preſum'd to be intended, it itrelates to the Controverſies be- 
tween the King and his Barons, being the Parliament, where they 
would be Fudges in their own caſes; which Mr. Falkzer fays they ought 
not to be. 2. The Statute of Mar/borough does not in the leaſt condemn 
the Barons Wars. For | 

r. The Subject of that Act is to remedy the abuſes of Diſtreſles, 
which are matters wichin the Juriſdition of the ordinary Courts of 
Juſtice ; and no way extends to the great queſtions of the Kingdom, 
determinable only in the higheſt Courr. 

2. The Stature does not call thoſe Wars a time of Rebe/ion, but yia. Ste 
of Diſſention and Troubles ; ſuitably to which, even in the time of E. x. Mlb. 
among the Articles of the Crown, in charge to the Juſtices in their F*# p: 25: 
Circuits, one provides for enquiry after them, who have ſubſtracted 
Suits of Shires, &c. after the War moved between King Henry the 
Third and his Barons. | 
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3. Tho the Barons once threatned 7. 3. That unleſs he would ſend 
away the Foreigners, they would all, by the Common-Council of the whole 


.. Realm, drive Him and his wicked Councellors out of the Kingdom, and 


would conſider of making a new King; yet it appears by the Circum- 


| ſtances and Events of the ſeveral InſurreQtions, that their deſign was 


only to bring him to reaſon: they {till were for coatinuing him King : 
and therefore it might not be improper for the Parliament at Marlbs- 
rough to hold, Thar for all matters of private differences, even while 
Armies were in the Field, the Courſe of ordinary Juſtice was to go on, 
and that it was not to be look'd on as a ſtate of War. 

This may be enough to remove the Objections made by Mr. Falk er, 
ag1inſt the Barons Wars in the time of ZZ. 3. which he ſuppoſes to be tie 
moſt plauſible Inſtance brought by thera againſt whom he writes ; 
andI take it, that the Reign even of Z: r. one of the moſt warlike of 
our Kings, affords an Inſtance no leſs plzrab:e. 

In the twenty- r of his Reign,he ſummoned all who had twen:- 
ty Pounds a Yea and, of whomſoever they held, to attend him at 
London with Horte and Arms, in order to go with him to Flanders. 
When they met at London, he was adviſed to be reconciled to ſome 
of the Great Men, with whom he had been at variance. He complied 
with the Advice, excuſing himſelf for former Exaitions, and deſiring 


Mat. Weſt. £ their farther Aſſiſtance, ſince what he was engaged in, was ot hzs own 
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private concern, but the concern of the whole People, as he was their Pro- 
teftor and Defender. And he intreated them to pray for him, which 
the Hiſtorian ſays very few did heartily . 

But Zumphrey Bohun, Earl of Hereford and Eſſex, High- Conſtable 
of England, and Roger Bygot, Earl Marſhal, withdrew from the King ; 
whereupon he diſcharged them of their Offices, and gave them to 
others. > RO | 
' Yet the King found himſelf obliged to ſend ſome Perſons to medi- 
ate between Him and Them : To whom they declared, That zt was 
not their own Cauſe alone, but the Cauſe of the whole Community, which 
they undertook : For not only They, bur the who/e Community of the 
Land was agrieved with unjuit Vexations, Tallages, and Levies, and 
chiefly, That they were not treated according to the Liberties in Magna 
Charta. Wherefore they drew up a Remonſtrance of their Grievan- 
ces ; Which if the King would command to be redreſled, they were 
ready to follow him to the Death. | 

"The King gave a dilatory Anſwer, excuſing himſelf through the 
abſence of ſome of his Council ; and having defired them not to do 
any thing to the prejudice of Him or his Kingdom, paſled the Seas, not- 
withſtanding the diſlatisfa&tion that he left behind ; concluding, 'tis 
likely, Thar that Succeſs which commonly attended him in his Wars, 
would gain him a more abſolute aſcendant over his People. 

The King being gone, the Con/table and Marſhal, with their Adhe- 
rents, forbad the Chancellor and Barons of the Exchequer to iflue out 


'Procefs for levying the eighth Peny, which had been granted the 
.King in Parliament, and which yet they ſaid was granted without 


their Conſent, either as they had not due Summons, or were upon 

juſt Cauſe abſent. SEES 

- They continuing together in Arms, the King's Son, who had been 

conſtituted Yicegerent, found a neceſſity of giving them fatis{aQion : 
to 


of the Engliſh Government. 


of the Arch-biſhop, whom #»ighton bleſles for it, it was agreed, That 
the King ſhould confirm Magna Charta, and the Charter of the For- 
ret : That for the future, he ſhould not ask or take any Aid of the 


Clergy or People, without the good will and aſſent of the Great Men. 


And that he ſhould remit all Raxcor to them and their Adherents. 


In the Charter, or Ad of Parliament which then paſſed, there are 


theſe Words. 

Remifimus Flumfredo de Bown , Comiti Herfordia & Eſekes, Con- 
ftabalario Angliz, Rogero Bygot, Comiti Norfork, Mareſchallo An- 
glie.&c. rancorem noſtram & malam voluntatem quam ex caufis predittis 
erga eos habuimus, & etiam tranſgreſſiones [ft quas nobis vel noſtris fece- 
rint ] utque ad preſentis Carte confettionem. | 

* We -have remitted to Zaumphrey de Bowne , Farl of Herford and 
* Eſſex, Conſtable of England, Roger Bygot, Earl of Norfolk, Marſhal of 
* England,&c.the rancour and 7/-will, which we had againſt them for the 
* forefaid cauſes,and alſo all 7ranſgreſſions or Offences [1f they have com- 
* mitted any againſt us or ours ]' to the making of this Charter. 

Here was a quiet concluſion of an Infurreion managed under two 
Tribunes of the People, whoſe Union had ſuch an effeAt;,that what they 
did, was not lookt on by the Parliament to be ſo much as a M:/de- 
meanor. 


CHAF VE 


The known Caſes of Ed. 2. and R. 2. touched upon. The power of the peo« 
ple manifeſted in the Wars and Settlements of the Crown, occafion'd 

' by the Diſputes between H. 6. and E.q. Why the inſtances from thoſe 
times to the late Abdication omitted. The Objeftions from the Oaths 
againſt taking Arms, and from the Declaration againſt a Coercive Power 
over Kings, removed by Sherringham, and the Triennial Aft, 16 Car.x. 
Pufendorf's Due Reſtraint of the Power of the People. Inſtances of 
the like Power in other Nations; particularly Denmark, Sweedland, 
and Norway, when under the ſame King, For France, Hottoman, 
Seſellius, the Author of Les Soupirs de la France eſclave. Bodin ex- 
plain'd, and ſhewn to juſtify King William in his deſcent hither ; and the 
People of England 7n their aſſerting the true Conſtitution of the Go- 
vernment. For the German Empire, Bodin and Conringius. Ar 
eccafion taken from him to ſhew the Antiquity aud Power of a Palatine 
in Germany and England. Gunterus «ſed to ſhew that Office in ſeve- 
ral Countries. Loyſeau concerning it in France. The Diſtinfion in 
the Authcr of Les Soupirs , between Oficers of the King's Houſe, and 
Officers of the Crown: The Antiquity and Authority of the Offices of 
Conſtable of England, of the High Steward, and the Earl Marſhal ; 
which with the Earl of Cheſter, have been as ſo many Tribunes of the 
People. 


5/ 


To which end he calls a Parliament ; where through the mediation Knighton f. 
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O proceed to F. 2. Sonto EF. r. 'tis certain that the ſentence 1,171, f 
rhreatned 7Z. 3. was executed upon his Grandſon E. 2. who was 167. Rexdig- 


formally Depoſed in Parliament, tor his mifgovernment : His Caſe with 
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Nor was it long before the like was again put in praQtice more than 
once. H. 6. being a weak, miſ-led Prince, gave occaſion to Richard 
Duke of 7»rk, whoſe Line was put by, to cover his aefigns tor reſto- 
ring the elder Family, with the pretence of yedreiſing publick Grie- 
vances. The Crown he was ſo far from pretending to at firſt, that 
himſelf ſwore Allegiance to ZZ. 6. in a very particular manner. But 
having afterwards an advantage given, . by the Diviſions of them who 
had driven himout of the Land, he in a fortunate hour, with lucky 
Omens, as was believed, challeng'd the Crown as his Right ; wpon 
which there was an agreement ratified in Par/zamernt, That 27.6. ſhould 
enjoy it during his Life, and Richard and his Hezrs after him. - | 
Tho Richard Duke of Tork, and his Son Edward, afterwards A. 4. 
had ſworn that 77. 6. ſhould enjoy the Royal Dignity during lite, 
without trouble from them, or either of them ; yer Richard having 
been treacherouſly ſlain by the Queen's Army, immediately aiter the 
ſolemn Pacification, Edward, at the Petition of ſome of the Biſhops, 
and Temporal Lords, took upon him the charge of the Kingwom, as for- 
feittd to him by breach of the Covenant eſtabliſhed in Parliament. 

Yet this gave him no ſure footing ; for the popularity of the Earl 
of Warwick drove him out of the Kingdom, without ſtriking a ſtroke 
for it. Upon which 2. 6. was again reſtor'd to his Kingly Power, and 
Edward was in Parliament declared a 7raytor to the Country, and an 
Tſurper of the Realm, the Settlement upon Richard and his Heirs re- 
vok'd, and the Crown entail'd upon #7. 6. and his Heirs Males, with 
remainders over, to ſecure againſt Edward's coming to the Crown. 

But the Death of the Earl of Warwick having in effec put an end 
to King Henry's Power, he was ſoon taken Priſoner, and put to death, 
as his Son had been before ; and then Edward procures a Confirmati- 
on in Parliament, of the Settlement, under which he enjoyed the 
Crown. | 

Thus the Parliament from time to time determined the Controver- 


| ſie according to the Inclination of the People, or Reaſon of State - 


Objef. 
Vid. 13 C. 2. 
Star. 2.C.1. 13 
& 14 C.2. c.3. 
14C.2.c.3,6&4. 
zs5 C. 2.c%. 
12 C. 2.c. 30, 


And as the power of the People of England, or of Great Men of inte- 
reſt with them, turn'd the ſcales ſometimes one way, ſometimes ano- 
ther ; ſo their conſent fixt them at laſt, during the Life of E.q. I 
might, following the light of Hiſtory, take in the moſt material Oc- 
currences from the Reign of E. 4. to the laſt Revolution ; but tho the 
unanimity which appeared at the firſt caſting off the former Yoke, 
made me with chearfulneſs undertake the juſtification of thoſe who 
have contributed to the Change; yet I mult needs fay I am check in 
that freedom, which otherwiſe I might have juſtly uſcd in relation to 
late times ; and tho I labour againſt prejudice in what I bring from 
faithful Memorials of ancient days 3 yet I hope the prejudice will be 
free from that heat and paſſion which mixes with mens own concerns, 
or the concerns of them from whom they immediately. deſcend, in 
Blood, or Parties. | 


It may be ſaid, That whatever the Law or Praftice has been an- 
cently, neither can now be of any moment, by reaſon of the Oath 
required by ſeveral Statutes, declaring 1t not /awfa!, upon any pretence 
whatſoever, to take Arms againſt the King; and abhorring the Traiterous 
Poſition of taking Arms by his Authority againſt his Perſon. And 
| 2. The 
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2. The Clauſe in the Statute 12 Car. 2. whereby it is declared, That 
by the undoubted and fundamental Laws of this Kingdom, neither the 
Peers of this Realm, nor the Commons, nor both rogether in Parlia- 
meat, or out of Parliament, nor the People Collectively or Repre- 
ſentatively, nor any other Perſons whatſoever, had, have, or ought to 
have, any Coercive Power over the Perſons of the Kings of this Realm. 


What has before been obſerved from and upon,Mr. Falkner's,Chriſti- Anſwer. 
an Loyalty, might make it necdleſs to take notice of the Obje&tion Vid. Chop. 2. 
from either of theſe Clauſes, were it not that many either cannot or 
will not obſerve what lies at the leaſt diſtance. 

| ſhall not here infift, in anſwer to the firſt part of the ObjeQion, 
on the neceſſity of a Commiſſion, and a King, continuing legal in the 
Exerciſe, as well as Poſſeſſion of Power ; nor the difference between 
the Traiterous Acts of ſingle Perſons, and the Revolt of a Nation ; 
nor yet upon the Authority of the Common Law, whereby a Conſta- 
ble, or other Officer choſen by the people, may act without any Au- x. Juſtin 


thority from the King. Pandec. 1. r. 
tit. 3. Nulla 


juris ratio, aut #quitatis benignitas patitur, ut quz ſalubriter pro utilitate hominum introducuntur, ea nos 
duriore interpretatione contra ipſorum commodum producamus ad ſeveritatem. 


And for rhe latter part of the ObjeQtion, as [ Coertion } is reſtrain- 
ed to the Perſon of the King, the declaring againſt that, is not con- 
trary to the Authorities for diſcharging Allegiance by a judicial Sen- 
tence, or otherwiſe, by virtue of equitable and implied Reſervations ; 
provided a tender regard to the Perſon be ſtill obſerv'd. But if pro- 
ceedings to free our {elves from. his Authority, fall under this [ Coer- 
tion ]; then I ſhall offer ſomething which may remove both this and 
the other, from being objeQions to what I have above ſhewn. 

To keep to what may equally reach to both Authorities ? 

T ſhall not urge here, That theſe Statutes being barely declarato- via. Rot Part, 
tory, and Enacting no Law for the future, introduce none ; ſo that 39 Hs. n. 18. 
if the Fundamental Laws ſhall appear to be otherwiſe, the Declara- 
tions do not ſupplant them: Nor yet to infi{t upon a Rule in the 
Civil-Law, That the Commonwealth is always a Minor, and at li- _ 
berty ro renounce the obligations which it has entred into againſt its To _ 


benefit, which 1s the Supream Law. Reſp. circum- 

Sa : | ſcripta in in« 
tegrum reſtituitur perinde ac pupillus vel adoleſcens, 8 Vid. Cic. de Legibus. Salus populi Suprema Lex eſto 
Inter L-ges 12. Tabularum, of which Tacitus ſays, Accitis quz uſquam egregia, compolitz duodecim Tabulz 


finis 2qui juris. Tacitus Ed. Plant. p. go. 


But I ſhall ſtop their Mouths who object theſe Statutes, and main- 
tain, That according to what themſelves receive for Law, the Par- 
laments which Enacted theſe Declarations, had no power ſo to do, 
and then the Law muſt ſland as it did. For this let us firſt hear Mr. 
Sheringham, whoſe Authority few of theſe Men diſpute. 

* They that lay the firſt foundation of a Commonwealth, have Au- Sheringham of 
* thority to make Laws that cannot be altered by Poſterity, in the 7 Kng's Su- 
* Matters that concern the Rights both of King and People. For Foun- 7 Þ 47 
*dations cannot be removed, without the Ruin and Subverſion of the 


* whole Building, 
P 2 Wacre- 
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Triennial Af 
I6 Car. 1. No- 
ta, There was 10 
attempt to Tc 
peal this till 16 
Car. 2. 


Brook tit.Coms- 
miſſion, N. 21. 
Ib. tit. Officer 
n. 25. vid. 
Stat. 17. C.r1. 
Every thing, or 
things done or 
to be done for 
the Adjourn 
ment, Prorogue-= 
ng ,or Diſſolving 
of this Parlin- 
ment , contrary 
to this preſent 
AF, ſhall be ut= 
terly woid. 
Anno 1647. 


Vid. Hiſt. of 


the Civil-Wars, 
£ 207. 


The Fundamental Conſlitution 


Wherefore admit the Adts had been duely made, according to him, 
they would be void, if the Fundamental Law were as I have ſhewn. 

However, I am ſure I can irrefragably prove to them who will not 
have a Nation fav'd without ſtrict form of Law, That the Pariia- 
ment which made thoſe Ads, had no Power at the time of making 
them, being by the expreſs words of a former Statute repealed. 

The Triennial Act 16 Car. x. provides in a way not eaſily to be de- 
feated, not only for holding a Parliament once within three years at 
leaſt ; but that a/ Parliaments which ſhall be Prorogued or Adjourned, or 
ſo continued by Prorogation or Adjournment, until the Tenth of Septem- 
ber, which ſhall be in the third year next after the laſt day of the laſt 
Meeting of the foregoing Parliament, ſhall be thenceforth clearly and 
ebſclutely difſokucd. Now fay I, That Parliament which Enacted theſe 
Laws, had fat beyond that time 5 Ergo, &c. Theſe were made in the 
Parliament next after the Convention which brought in the King, 
which they I am ſure will not call a Parliament. Wherefore we muit 
go back to the firſt long Parliament, which upon their own Rule, 
Rex eft caput & finis Parliomenti, was diflolv'd by the Death of C. x. 
Anno 1648. notwithſtanding the Act for making it perpetual, which 
indeed by the words of it, ſeems only to provide againſt any A of 
the King to the contrary, without their conſent 5 but by the Death 
of the King that Parliament loſt the being which before it had, as ic 
was under him, when it was Parliamentum noſtrum, the Parliament of 
Charles x. and fo expired Anno. 1648. by At in Law: And perhaps 
its own breaking up in Confuſion before,was in Law an Adjournment, 
fine die,working a diflolution; by either of which, that Parliament was 
Diſſolved more than three years before the meeting of that Parlia- 
ment which made the Statute in queſtion ; which Parliament Aſſem- 
bled, Axno 1661. and was 7pſo fatto diſſolved, when it attempted to 
make thoſe Statutesz it having been continued by Prorogation or Ad- 
journment beyond the Tenth of September, in the third year after the 
Diſſolution of the laſt Parliament of Charles the firſt, which was the 
next foregoing legal Parliament, according to ſtrict form : For the Par- 
liament which brought in Charles 2. Anno 1660. was not ſummoned by 
the King's Writs; conſequently the Parliament 1661. having,according 
to them, no power after it had continued as above; whatever was the 
Ancient Law in this Matter, remains as it did before thoſe Laws. 

If it be objected, That the neceſlity of the times had diſpenſed with 
the Letter of the 7riemnal A, as to this Particular : 


x. They who would plead theſe Statutes, cannot urge this, fince 
they will not allow of greater neceſſity to Authorize the Maintaining 


and Reſtoring the Conſtitution. But ſurely however neceſfity might 
ſupport our Laws, it ſhall not ſuch as alter the Conſtitution; but eve- | 
ry legal advantage fhall be taken for reſtoring it. = 

2. The neceſſity was not abſolute ; for the firſt Parliament of Charles 
the Second, might have continued together as long as they could fit 
without Prorogation, or Adjournment, and be good tor a day at leaſt; 
time enough to have Repealed the former Statute as to that part, and 
to qualify themſelves for a longer continuance, _ 

In ſhort, they with whom our Diſpute is, are either for the unal- 


terableneſs of Fundamentals, according to which, what I have ſhewn 
remains, 


of the Enghſh Government. 


remains, notwithitanding all efforts to the contrary ; of elſe, all of a 


61 


ſudden they have a mighty Zeal for the ſtrit Letter of the Law, by 


which that Parliament which endeavoured to alter the Fundamental 
Contratt, a 2s, ipſo fado, diſlolved before ſuch attempt: However ſince 
the Queſticn is not about a Coercive Power over Kings, but barely 
concerning Allegiance to them; whenever he who was King ceaſes to 
be ſo, either by the Act of God, or the Law, the Obligation of Al- 
Icgiance neceſlarily determins, as the ſubje& matter of it fails. 


Quum aufer- 
tur ratio Jura» 
ment! , jura- 
mentum ceſlar 
ratione evens 


tus ; qui caſus eſt eorum qui juraverunt ſe obedituros Domino aut Principi alicui, qui poſtea ceſſar, eſſe 


talis. Ameſius de Juramento, lib. 4. c. 22. - | 


But leſt the Liberty allowed in extraordinary Caſes, be «/ed as a 
Cloak for maliciouſneſs, T ſhall reſtrain it with the Authority of the 
Learned Pufendorf. 

*In Contraas by which one 1s made fſubjet to Another, rhis 
* has the Right of Judging what the Subje& is to perform , and 
* has alſo a Power conferrd of compelling him to performance , 
* if he refuſes; which Coercive Power is by no means reciprocal. 
* Wherefore he who Rules, c2nnot be called in queſtion for breaking 
* his Contra , unleſs he either wholly AZdicate the Care of the 
*Government, or become of an Hoſtile mind towards his People ; 
* or manifeſtly , with evil Intention , depart from thoſe Rules of 
*Governing, upon obſervance of which, as «pon a Condition, the Al- 
* kegiance of the Subjeds depends: Which is very eaſe for any one 
* who Governs, always to ſhun, if he will but conſider, that the high- 
* eſt of Mortals are not free from the Laws of Humane Chance. 

But that the Judicial power of the people, ſo qualified as above, is 
not peculiar to Enmg/and, might appear by the Cuſtoms of moſt Neigh- 
bouring Nations. For Denmark, Sweedland and Norway, which had 
anciently three diſtin Negatives in the Choice of a King, I ſhall re- 
fer to Krantius, particularly in the remarkable Story of their King 
Eric, who was Adopted' Son of the Three Kingdoms, Anno 1411. he 
having provoked his People, by.countenancing the outrages of his Of- 
ficers and Common Soldiers,was oppoſed with Force by one Engelbert 
a DaniſhNobleman, tranſmitted down to poſterity, with the fair Cha- 
rater of engaging in the Publick Cauſe, neither out of Love of 
Rule, nor greedineſs of gain ; but meer compaſſion to an oppreſſed 
people. | | 

This generous undertaking was ſo juftly popular, that Erie, not 
able to ttem the Tide, withdrew from Denmark, where he uſually 
reſided, to Sweedland. Engelbert's Noble Cauſe found ſo few oppoſers 
there, that the X7ng, as a pattern to James 2. privately ran away, and 
recommended his Nephew to ſucceed him. But they told him plainly, 
he was made King by Adoption, and had no Right to ſurrogate ano- 
ther. Himſelf ( there not being the inconſiſtency of a different Re- 
ligion between the Head and Members of the ſame Body) they would 
have received «pon terms ; but he refuſing, the three Kingdoms una- 
nimouſly choſe one of another Family. .. | 

For the Authority of the people, even in France, inſiſted on no 
longer ſince then the time of Lews 11, Hottoman gives a large proof 
in his Fraxco Gallia, : 


Q And 


Sam. PufendorF, 
de Interregnis. 
P. 272. 


Omnem Reti- 
publice curara 
abdicaveric 
dolo malo. 


Kranti; Hiſt. 


Ib. F. 188. 


Hottomanng 


Prancogallia, 


6. 2J. 
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The Fundamental Conſtitution 


AndI meet with an excellent Treatiſe of the French Government, 

written originally in that Language, by an eminent Frexch Law ver, 

Claudins Seſellius, ſoon atter the death of Lewis 12. and dedicated 

Feidani Dedi. £O his Succeſlour, Francis x. This Treatiſe the Learned German, Slej. 


_ \ nag dan, turned into Latiz, and Dedicated it to our King F. 6. 

NO 1548. 

F. 263. Vid. Tres Gallicarum Rerum Scriptores Nobilifſ, A Johanne Sleidano e Gallico in Lat. Serm. con- 
verf. Ed. Francofurti Anno 1578. 


vr 179 Seſellius, at that time, looked upon France as an Hereditary Mo- 
el tor. narchy, in which he admits, that there may be great inconveniencies 
publicam pro- through the folly, vice, or minority of a Succeſſour to a gooa Prince, 
curant- 5-269: or the wickedneſs of thoſe who execute the Government during his 
minority ; yet fays he, © There are remedies at hand, by which we 
* may reſtrain a King Reigning Arbitrarily, and them who have the 
*care of one who cannot Govern for want of fit Age 5 ſo that the 
* King may have the Dignity which belongs to him, and yet it may 
* not be lawful for him to do what he pleaſes, but what is agreeable to 
*'Law and Equity. Provifion is made for this by the beſt Laws, and 
*moſt Sacred Eſtabliſhments, which may not be violated without 
. *great hazard, although ſometimes force is offered to them. 

TN by He tells us, their Kings have, as it were, three Bridles, with which 
Seſcllius, f. their Soveraign Power is reftrained: 1. Religion ; And it the awe of 
PT that is not ſufficiently impreſſed upon him, yet the reverence of 
ſome Holy Man may prevail ; it being a/lowable for any Biſhop, or 
other Eccleſiaſtical perſon of an unblameable life, and in eſteem with the 
people, to admoniſh him of his Duty ; nor can he uſe any ſeverities to 
his Admoniſher, without danger of alienating the affetions of his people. 
2. The Juriſdiftion of the Senate or Parliament, whoſe Power, he 
Ur decretisip- fays, is ſuch, that even the King obeys its Decrees: And yet when he 
» 607 ple wrote, the Parliament of Paris, the meer ſhadow of the Aſſembly of 
Vid. Le Sou. the States of the Kingdom, and which in its inſtitution was but a: 
pirs De la Committee choſen out of them, had through the Artifice and Uſur- 
MnceEichve pation of their Kings, driven out the ſubſtance. 3. The Polity, or 
Hiſtoire de Laws of the Kingdom, which temper the Regal Authority, this he 
Lum — fays, is greatly to the Honour of their Kings ; For if they could do. 
Paris. Siſelius every thing, they would be much more imperfett.: And as it does not de- 
£ 270. rogate from God Almighty that he caunot fin, but his perfeftion is the 
more iluſtrious, and to be admired for this very reaſon ; ſo Kings, when 
they. obey their Laws, deſerye the greater praiſe, and come nigher to 
18 þ than if they could, command all things at their will and plea- 
413 oy FR Love, | 

; Sleidan, tm giving an account of Seſe/lius his Book to E. 6. fays : 
Skidani Dedi- _< Although: theſe things ſeem written in a peculiar manner in rela- 
etio, TE 6 <tion to: the- King of France; yet they. equally belong to all Kings. 
© Fox all Kings are Monarchs, very few. excepted: And as they ac- 
* knowledg no Power over. them, ſo they, deſerve :great praiſe, when 
* they keep themſelves within the boundsiof thoſe Laws, with which 
* they Govern their People. And theſe are thoſe Offices which he 
_* *©treats of as' becoming a King and Prince: Which.if he neglefts, and 
© thinks himſelf not to be obliged by any Law, he loſes;-in; the eyes of 
© "© goad Men, all Splendor, Reputation, and Glory, and the "very name 

* of Bing, 


C. £4 


»< 


of the Enghſh Governtani: 


A modern PFrexc) Author, who has with great diizgence colleed 
the Evidences of the Ancient Government of France, ſuppoſes ail the 
deſcendants from the old Germans, as the Francs and we were, to 
have had the ſame ſort of Government, and reſemblance of Conſti- 


eutiOns. 
Among his ſeveral Arguments, to refute the pretenſions of the Court 


of France to Arvitrary Power, one is, That © nothing of great importance 


*ounht to be done within the Realm, but with the advice and conſent of the 
* Fjtates ; inlomuch, ſays he, That the Government of Fraxce is ra- 
* ther Arſtecratical than Monarchical ; or at leaſt it is a Monarchy tem- 
* per d by an Arifocracy, exattly ſuch an one as England 18. 

The ſum of. his Authorities upon this Head, he reduces to theſe 
particulars: 


1. © The Efates of the Kingdom may Chuſe and Depoſe their Kings, 
* and by conſequence may Judge them. 

2, * They may Judge between the People and the King. 

3- © They may Judge between King and King, when more than 
* one aſpire, and pretend to the Crown. | 

4. * They Determine the Differences which Kings have with their 
* Subjects. | | 

5. © They give Tutors to Kings, and Regents to the Realm. 

6. © They diſpoſe of the great Offices of State. | 

7. * They make Ordinances, which alone have the Force of Law 
© within the Realm. go | 

8. © They regulate the Afﬀairs of Money. 

9..* They appoint Impoiitions and Levies of Taxes. 

10. * They are to be conſulted upon all great Aﬀairs.. * © 

11, * In fine, [They are, of right, to Corre@ all defaults of Govern- 
ment, even thoſeof which their Kings are Authors. © © 

* By all theſe particulars, fays he, 1t appears, that in ſome reſpeds 
© the Seates are ſuperiour to theKing ; for example, when they chaſe, 
* depoſe, judge, and corre, and that in other matters they ſhare with the 
*King in every part- of the Soverazgnty. *He*adds, If we have need 


© of farther proofg' the name Parliament, which all our Ancient £z- 


* tories give the Aſſembly of States, may furniſh us with one. This 
* is the name which the Engliſh give this Aﬀſembly, which partakes of 
* the Soveraignty-'with their King, The French, and the Ancient Bri- 
* tains had the ſams Laws, and the ſame Language ; they Governed them- 
* ſelves by States, '\gave the ſame name to their Aſſemblies : And with- 
* out doubt they had the ſame Authority. Nay, it is certain that the 
States had formerlyin France, the ſame Power ' that the Parliaments 
have i England.” Re ep ES Wap bees” 
' As this Author makes the Liberties of the F»g/zfþ Nation, and. 
the Power of its Parliament , an Argument of - the Right of the 
French Nation 5 Bodin, who wrote after their Parliament” at Pars, 
had taken the place' of the Aſſembly of States; i'makes Fyolivd a 
paralle] to France, Turky , Perfta ,' Muſcovy ,” for the abſplute Sove- 
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Les Soupirs de 
I: France EC 
clave Qui af- 
Pir2 apres Ja 
Liberte Fd. 
Anno 1690. 
Mcmoiare 6. 
Pp. 82. 


Memoire 7 


P. 93. 


Ib. p. 110. 


Soupirs Mem. 
7. P. 110, 


Bodin de Re- 


raignty of their Princes ; but that he was little acquainted'with the , pub- lib.z. c.4. 


Hiſtory of the Govenment of Exg/and, appears, jn that he ſuppoſes 
that Z7exry, who procured his Son*to'be Crowned in his life time, ro 
have been the Son of W. r. By - OD; I CIOS} 
| Q 2 Even 


- 


ed. A Lyon, P- 
> 302; 


Ib. Cap. 3. p. 
286. 
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The Fundamental Conſtitution 


Bodin,p. 320. Even where a Prince is the moſt abſolute, he admits, That if hs 


Ib. p. 301. 


Jovaan, p.226. 


Bodin, p. 301. 


Govern Tyrannically, he may be lawfully killed by a Forergn Frince, ayd 
that it is a noble and magnificent altion for a Prince to take Arms to re. 
feuve a people unjuſtly oppreſſed by the cruelty of a Tyrant, as dill the 
Great Hercules, who went abeut the World exterminating the Monſter, of 
Tyrants; and for his high exploits has been Deified : So did Dion, Tj. 
moleon, Aratus, and other generous Princes, who have bore the Title of 
Chaſtiſers and Correfers of Tyrants. 

This, fays he, was the ſole cauſe for which Tamerlain, Prince of the 
Tartars, denounced War againſt Bajazet King of the Turks ; And when he 
Befieged Conſtantinople, ſaid be came to chaſtiſe his Tyranny, and deli. 
ver his afflicted people : And in fadt he vanquiſhed him in a pitch'd Battel, 
in the Plain of Mount-Stellian; and having killed and put to flight Three 
Hundred Thouſand Turks,he kept the Tyrant in a Golden-Cage till he died. 

| And in ſuch caſe it matters not whether the Virtuous Prince preceed 
againſt the Tyrant with Force, or Art, or way of Juſtice : True it is, if 
the Virtuous Prince has taken the Tyrant, he will have more EHonour if 
he make his Preceſs, and puniſh him as a Murderer, or Parricide, or Rob. 
ber, rather than to make uſe of the Law of Nations againſt him. 

This paſſage in Bodin ſhews beyond contradiction, That if he were 
now alive, and not of the Romz/h Superſtition, he would have ex- 


| tolled and juſtified the Heroick undertaking of King W://;am, for the 


delivery of this Nation. But the ground of the juſtification is, That 
even the moſt abſolute Soveraign may 1njure his Subjeds, as no doubt 
but he would, if he treated them contrary to natural equity, and 
his own eſtabliſhed Laws ; whereas the Author of Jovian having ſet 
up an Imperial Power above all Political Conſtitutions, fays, 7» this 
Realm the Sovereign cannot wrong or injure his Subjefts, but contrary to 
the Political Laws : And by conſequence not at all, if the Political 
Laws are to give way to the /mperial. Wherefore I wonder not to 
find him a Subſcriber to the late Biſhop of Chiche/ter's Paper, which 
condemns Swearing Allegiance to our preſent King and Queen. Bur 
Bodin.as he juſtifies our King W7/liam in freeing us from an opprefling 
Monarch, no leſs clears the Subjedts of Eng/and in joyning with-him, 
upon ſuppoſition that :the Conſtitution of our Government is not 
rightly underſtood by him. ny 

* But, ſays he, as to Subjects, we ought to know whether the 
* Prince be abſolutely Soveraign ; or whether he'is not abſolutely So- 
* veraign : For if he is not abſolutely Soveraign, it is neceſſary 
* that the Soveraignty be 1n the people, or in the Lords. In this caſe 
* there is no. doubt but it is lawful. to proceed againſt the Tyrant by 
* way of Juſtice, if we..can prevail againſt him: .or by way of Deeds 
©and Force, if we cannot have Reaſon otherwiſe : as the Serate did 
* againſt Nero in one caſe, and againſt Maximin in another ; ſo that 
©the Roman Emperors were nothing elſe but Princes of the Common- 
©ywealth, that 1s to ſay, the Firſt and Chief, the Soveraignty remain- 
© ing with the people and the Senate.As I have ſhewn, this Common- 
* wealth may be called a Principality. Altho Sexeca ſpeaking in the 
* perſon of; his Scholar Nero, ſays, 1 alone, among all Men living, am 


G6 elefted and choſen to be God's Vicegerent on Earth, I am Arbiter of 
. . © Life and Death; I am able at my pleaſure to diſpoſe of the eſtate aud 


* quality of any Man, True it is, that in fadt he uſurped this Power ; but 
'of 


of the Engliſh Government. 


* of right the State was but a Principality, where the people were Sove- 
* raign: As allo 1s that of the Yenetians, who condemned to death 
(their Duke Falzer, and put to death others without form or figure of 
* Proceſs. Infomuch that Yexice is an Ariftecratical Principality, 
* where the Duke 1s but Cheit, and the Soveraignty remains with the 
' States of rhe Yenetzan Noblemen. 

* And in the like. Caſe, the German Empire, which alſo is but an 
* Ariftocratical Principality, where the Emperor is chief and firſt, the 
' Power and MHaje/ty of the Empire belongs to the States, who in the 
* year 1296. depoſed the Emperor 4dolph, and after him Wence/laus, 
*jn the year 1400. In form of juſtice, as having juriſdiction and 
© pawer over them. 

How much foever Bodiu was miſtaken in relation to the Govern- 
ment of Eg/and, he ſeems herein leſs a Stranger to that of the German 
Empire. 

* The Learned Conringias, in Bis account of the German Judicatures, 
* rells us, 'tis &1fhculr to give an account of them for ſome Ages next 
* alter the time of: the Fraxcs. Bur beginning with the Cauſes -of 
Kings theinfelves, whom he thews, according ro Ancient Cuſtom, to 
have been ſuvje& to ſome juriſdition upon the account of their Go- 
vernment. * © The Cauſes, fays he, of rheir Kings belonging to the 
* adminit{tration of the Government, as anciently, fo afterwards, were 
* frequently agitated in the Great Councils of the Kingdom. So the 
* Emperor #7. 4. was accuſed in a Creat Cypuncil, and by its Authority 
* diveſted of his Royal Dignity. The ſame betel Orro 4. and * Fre- 
6 deric: 2. - RT T >. 


was choſen till Anno 1273. after Twenty two years vacancy. Prideaux Introd. p. 


* But, ſays he, Two things ſometimes hapned, much diftering from 
*the ancient Uſage. One 1s, That the Power of the Council of all 
*the States, began to paſs to the Electors only, after Charles 4. had 
* without precedent, brought in the Dignity of rhe Sepremvires. The 
* other was the Arrogance and Ulſurpation of the Pope. 

The Golden Bull of C. 4 who, as Conringius will have it, 
brought in the- Authority of the Eleftors of the Empire, provides 
who ſhall ſit Judg, or 72h Steward, when the Emperor is impeach'd. 
By that the Pa/arzze of rhe Rhine has the like power with that, of 
which Matthew Paris thews the Earl of Cheſter to have carrie the ſign 
or emblem, at the Coronation of ZZ. 3. 20 of his Reign, Anno 12 36. 

Comite Ceſtriz gladium Saniti Edward; qui Curtein dicitur ante Regem 
bajulante, in fignum quod Comes eſt Palatinus,& Regem ft oberret habeat, 
de jure, poteſtatem cohibendi. | | | 

* The Earl of Che/ter carrying St.Edward's Sword called the Cartein, 
*as a ſign that he is an Earl Palatine, and has of Right, power to 
* corrett the King it he go altray. 4 

It appears that this was no new grant to the then Earl of Cheſter; 
for Matthew Paris informs us, that the Great Men at that Coronation, 
exercis'd what belonz d ro them by ancient Cuſtom, and ancient Right. That 
this Palatine-juriſdiction was with us before the entrance of the Norman 
Duke, may well be thought by them, who ſhall conſider the Record 
which I fhill atterwards produce, proving that zh Lupas enjoyed 


the Earidom ol Cy27/er 1n the time of IF, x, as heir to Leofric ; Earl of 


R Cheſter 
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n the Confeſlor's Reign, and that W. x. confirm'd it to Lupus, to hold 
as freely [by the Sword] as himſelf held the Kingdom. The Sword 
which the Earl of Cheſter carried in the time of 7. 3. being expreſly 
ſaid to be St. Edward?s, is an evidence that it was the ſame which Leo- 
fric carried in that time, by reaſon of his Earldom, and not of any par- 
ticular Lands : agreeable to what I find in the time of #7. 3. in Inquiſi- 
tions after the death of Hugh de Yeer, Earl of Oxford, to whoſe Ba- 
rony, the Office of Chamberlain to the King is found to belong. 

But that it may not ſeem ſtrange that I ſhould find a Palatine here 
before the Conqueſt, when few of the German Writers place it higher 
than the time of our #. 3. Mr. Seldex ſhews out of an Ancient 
Chronicle, a Comes Palatii in France, as early as the Reign of Clorhar ;, 


Vid. Titles of about the year 660. And he obſerves upon the paſſage which 


he cites, That © the Xing and other great Courtiers ſeem'd to ſit ſome- 
* time ; but the chief Authority, Delegate and Judiciary, was in the 
* Count du Palais; and before him, as Chief Juſtice, were all Suits de- 
* termined, Crimes examined, the Crown Revenue accompted, and 
* whatſoever. done which to ſo great juriſdiction was competent : 
Neither was there, it feems, always one only in this Office 3 but 
* ſometime more. That the Juriſdiction of Palatines was known here 
in the time of ZZ. 2. appears beyond contradiftion from Fohn of 
Salisbury, a Biſhop at that time, who in a Letter to Nicholas then 
Sherift of Eſſex, ſays, © As other Prelates are called by the Pope into 
* part of the care to exerciſe the Spiritual Sword, ſo ſome Earls are by 
* the Prince taken into Partnerſhip of the Material Sword, as Prelates 
* of Worldly Right : And ſome who bear this Office in the Palace, by 
* the Authority of Law, are Palatnes. | 


dium ; fic a Principe, in enfis materialis communionem Comites quidam, quaſi mundani juris Preſules, aſcif- 
cuntur. Et quidam qui hoc Officii gerunt in Palacio, Juris Authoritate, Palatini ſunt. 


This fully juſtifies Matthew Paris, in ſpeaking with reference to 
the known poeyer of a Palatine in the year 1236. One hundred and 
twenty years before the Bull of Charles 4. that being in the year 
1356. This ſhews that , however it might have been as to the 
ather Elefors of the Empire, the Power of the Palatine was prior 


to the Bull of Charles 4, The Bull it ſelf has ficut ex conſuetudine in 


troduftum dicitur, as "tis ſaid to have been introduced by Cuſtom ; 
this Cuſtom Conring;us ſuppoſes to have begun in the time of Frede- 
ric 2. but holds that there was no expreſs Law. for it till that Bull. 
Yet Frederic having been coeval with our Z. 3- whoſe Siſter he 
Married, it would ſeem very ſtrange if this Power or Office which 
had been ſo early in France and England, ſhould have been no earlier 
1N Germany. | 


Mr. Selden ſhews one Ot an Earl Palatine in Germany, in the year 
I154. and an other Otho, who ſlew the Emperour Philip, Anno 1208. 
and 1n the Margin refers to Eg/mhart, who wrote the Life of Charles 
the Great, who was Emperor over the Francs and Germans, for proof 
that - 4 Anſelm was Comes Palatit , or Earl Palatine under him , 
Ann9 $12. 


Freherus 


- 5 " Sorin tne 
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Freherus gives an inſtance of the Palatine's Power in the Empire, Freheri Orig. 
before the Bull of Charles 4. in the Caſe of King Albert, threatned ©***: #- 143, 
ro be depoſed for killing his Leige Lord Adolph, to whom he ſucceed. 7 
ed, Ann? 12.90. 

With Preherus agrees Gunterus in his Oftoviratus, who fays, That Prideaux bis 
* the Palatine of the Rhine, Major Domo to the Emperour, is, by Cu- #4. . 

* ſtom, Judge of the Emperour himſelf; or rather in the higheſt mat- prota = 
* ters, declares the ſenſe of the Eledoral College. virat. cap. 18, 

He cites ſeveral Authors to prove the like Office or Power to have 
been in divers Kingdoms and Principalities ; and names France, Eng- 
land, Arragon, Spain, Denmark, Poland, Bohemia, &c. 

For France, Loyſeau, who wrote within this Century, ſhews this Loyſean du 
Power to have belonged to their Major du Palais ;' for he owns the it des Offi- 
Power to have been greater than the Roman Prefect of the Palace —_— -_ 
had ; and yet he cites the words of the Emperour Trajan,- giving his 410- s 
Prefett a naked Sword, which he enjoyn'd him touſe againſt himſelf, if 
he miſgovern'd. And Loyſeau ſays, That this dangerous Office was 
put down by the Kings of the Third Line, that they might perpetu- 
ate the Crown in their Family. | 

But the Author of the Sighs of France, ſhews the firſt interruption _ Soupirs de 
to the exerciſe of this Office, to have been put by the Srates of the + gp 
Kingdom, who when Clothair preſſed them to conſent to the choice of +a 
a Major du Palais, in the place of Warnhier then lately deceaſed, would 
not conſent, declaring that !hey would not have that charge fill d. 

Loyſeau ſuppoſes this Office to have been ſplit into the Conſtable, 
Chancellour, Treaſurer , and the Grand Maiſtre du France, or Count du 
Palais, which he ſeems to reſemble toan High-Steward with us. 

The Author of the Sighs of France ſhews, that when Childebert Les ſoupirs 
was choſen King, they choſe Grimoald for Maire du Palais. And Mem7.2.167. 
ſays he, | 

f Through all our Hiſtory we may always ſee a very clear diſtintion 
© between the Officers of the King's Houſe, and thoſe of the Crown: 
© This diſtinAion remains to this day, as a Monument of the Ancient 
© Liberty of the French. For we ſay, the Great Maſter of the King's 
* Houſhold, the Great Chamberlain, &c. But we ſay the Conſtable of 
* France, the Admiral of France, the Chancellour of France : And 
© theſe laſt Charges do not dye with the King ; whereas the Officers of 
© the King's Houſe dye with the King, and may be changed by his 
* Succeſſour. The Reaſon of this difference comes from this, That 
* that which 1s given by one King, may be taken away by another : 
* But the Officers of the Crown being made by the People, and by the 
Realm, cannot be turn'd out by the King alone. And it is very re- 
* markable, thar theſe Offices of the Crown, which the States of the 
© Kingdom may give, and which they alone can take away, may ex- 
* tend to' the whole, to the War, to Juſtice, and to the Finances, or 
Treaſury. 

In a Book publiſhed in Queen Mary's Reign, which at leaſt went mifory of poſs 
under the name of Biſhop Pozxeft, one of our Confeſlors, who fled ve Obedience, 
to Germany from the Marian Perſecution, ſuch a Power as is above a 

1entioned, is athrmed to have belong'd to the High-Conſtable of 
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firick Power. 


Anno 1556. 
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tit. Roy. p 71. 
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Vid. 22. E. 3. 
£3. b. Trin. 
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* As God, ſays the Author, has ordained Magiſtrates to hear anq 
* determine private Matters, and to puniſh their Vices ; fo alſo will” 
* he, that the Magiſtrates doings be call'd to account and reckoning, 
* and their Vices corrected and puniſhed, byyzhe Body of the whole 
* Congregation, or Commonwealth : As it is manifeſt by the m--2ning of 
* the Ancient Ofrce of 71igh-Conſtable of England, unto whoſe Authority 


* it pertained, not only to ſummon the King perſonally bcftore the 
* Parliament, or other Courts of Juſtice, to anſwer, and receive ac- 
* cording to Juſtice ; bur alſo, upon juſt occaſion, to commir him to 


* Ward. 


Thel:a!, in his Digeſt of Writs, Printed in the year 1579. 21 Eliz. 
Collects what-is in the Year-Books concerning oummonang the King, 


Fuit dit. /ZZ.:22 E.3. que en 
temps le Roy: #Zenry & devant 
le Roy fuit impled, come fſerroit 
autre home de people. Mes Ed- 
ward ſon fits ordein,que home ſu- 
eroit vers le Roy per petition. 
Et iſlint dir fuit 7.43. E. 3. 22. 


' que en temps le Roy Henry, le 


Roy ne fuit mes come comune 
perſon, car a ceo temps home 


averoit brief d' entre ſur diflei- 


fin vers le Roy, & touts autres 
maners & actions come vers 
auters perſons, &c. Et Wilhy dit. 


7.24. E.3.23- que 1l avoit vieu 


$:r Robert 
Cotton, of rhe 
Conſtable - of 
England MS. 
in the Hera!a”s 
Office. 


Dugdale”: Py. 
i. Vol. £180. 


Vid. Patent to 
Ear! Rivers. 
Temp. E. 4 
C Vid. 2d. Part. 


Sir Rob. Cot- 
ton , Of Con- 
ſtable, &c. M5. 
ſup. 


tiel briet Precipe Henrico Reg 
Angliz, &c. Enlicu dequel eſt 


1t was, fays he, held, Hil. 22 E. 3. 
that in the time of King Henry, and 
before, the King was impleded as any 
other Man of his people ; but Edward 
his Son ordain'd, That a Man ſhall ſue 
to the King by Petition. Aud ſo it was 
ſaid Trin. 43 E. 3. 22. That in the 
time of King denry, the King was but 
as a common perſon ; for at that time a 
May might have aWrit of Entry upon 
Diſſeifin againſt the King, and all other 
maxuner of Aditions, as againſt other 
perſons, &c, And Wilby ſaid, Trin. 2.4 
E. 3. 23. That he had ſeen ſuch aWrit 
Precipe Henrico Regi Angliz, 7» lieu 
of which, now a Petition is given for his 
Prerogative, 


ore done petition pur ſa Prero- 
gative, 


It may be difficult to diſtinguiſh between the Office of the Earl of 
Chefter,:and' the Conſtable of England, who as Sir Robert Cotton held, 
is Second to the King, and has the Cuſtody of tis Sword,the carrying 
which, as appears by Matthew Paris, belonged to the Earl of Cheſter by 


. reaſon of his Pa/atinate, and yet at the tame time Flumphrey de Bohux 


Earl of Hereford, Conſtable of Eng/and,was in fuil pofſetiion of his Of: 
fice: 11/7. 3. he ſtood up with the Earl of Cheſter and others, on the 
behalf 'of Richard the King's Brother, and was alive and in Ezg/and, 
20 #7. 3. when the Earl of Cheſter carried the Sword as ct Ancient 
Right ; ſo.that one ſeemed to have the right to carry, the other :0 
keep the Sword. 

The'Offtce - of Conſtable ſeems to have been no ancienter than the 
the time of I//. r. to which the Patents for the Office refer ; bur the 
Earldom of Che/ter and its Rights were Anctenter : Wheretore one 
would. think that I. 1. erected the Office of Conitable, to ballance 
thar of the Earl Palat:ze. 

The other Great Officers, the Fizh-Steward and Marſhal, are eatily 
diſtinguiſhable from the Coni?.:+le; and as Sir Robert Cotton obſerves, 
the Oftice of ConfFable was of Military, that of the High-Steward cf 
a Civ Jurildition, The 
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The Marſhal was in the nature of an H:gh Sheriff, to ſee to the Fxe> Vid. Star. 3, 
cution of the Proceis and Judgments of either, and yet had a Judicial © | a a 
Power with both. In fome Cates, all three acted with joynt autho- Conſtable and 
rity, as appears by the moſt Ancient Copies of the Modus tenendi Par- "— . 
lamenta , which tho' it has been pur into Larine ſince the Con- 60.0f they... 
queſt, and has the names of Things and Offices adapted to what was r4andMarſhal. 
known and in uſe at the time of the Tranſlution from the Saxou MS. .—- SO 
yet certainly, for ſubſtance, gives a true account of what was before 21x. 1. 
the Conqueſt. Mr. Se/den {uppoſcs it to have been no ancienter than pong Bar, 
about the time of 'F. 3. yet confetſs, that he had from Mr. Zackwel g*,.5” © 5 
a Copy of an [uſpeximus 12 4. 4 Exemplitying under the Great E. 743. 
Seal, moſt of the particulars rhat occur in the ordinary Modus for 
England, fitted for Ireland, as ſent thither by 7. 2. but it would have 
been very ſtrange, if there ſhould have paſſed an exemplification un- 
der the Great Seal, of what was a incer fiction. 

The M»dus fays, © When any doubt or difficult caſe of War or Modus te- 
' Peace happens in the Kingdom, or withour, let thar Caſe be referr'd otro 
*2nd brought in Writing into full Parliament, and let it be treated of tio vel caſus 
*and debated among the Peers of Parliament; and if need be, let it yy pacis 
© be enjoyn'd by the King, or in his Name, to every degree of the — 
© Peers, That every degree act by its felt, and let the Caſe be deli- Vid. Append. 
© yered to their Clerks in Writing, and in the faid' place let them cauſe 
* the faid Caſe to be recited betore rhem ; ſo that they may conſider 
© 2mong themſelves, how it may in the beſt. manner, and moſt juſtly . 
be proceeded upon, as they would anſwer before God for the Perſon 
© of the King, and their own proper perſons, and allo the proper per- 

* ſons of them whom they repreſent. And let them report in Wri- 

© ting their Anſwers and Advice, that all their Anſwers, Counſels and 

* Advices on all ſides being heard, it may be proceeded upon accord- 

*ing to the better and more wholeſom Counſel. Bur if the Peace of 

© the Kingdom, or the Nation, People, or Commonwealth, be weak- 

© ned, by reaſon of diſcord between the King and other Great Men, fo 

© that it ſeems to the King and his Conczl, that the matter ſhould be ms 5,7 
© treated of, and amended by the conſideration of all the Peers of his Council was, 
© Kingdom; or if the King and Kingdom are diſturbed by War; or if FR 
© a difficult Caſe ariſe betore the Chancellor of Eg/and, or a difficult 


© Judgment is to be given before the Juſtices and the like ; And if it 


_ © happen that in ſuch deliberations, all, or at leaſt the greater part a a Remedy 


© cannot agree, then the Earl Steward, Earl Conſtable, and Earl Mar- where equally 
* /hal, or Two of them, ſhall chuſe Twenty five perſons trom all parts "—— 
* ot the Kingdom, viz. Two Biſhops and Three Proxies of the Clergy; 
© Two Earls, and Three Barons ; Five Knights of Shires, Five Citizens, 
*and Five Burgeſſes, who make Five and Twenty ; and they Five FErcondeſcen. 
*and Twenty may chuſe Twelve out of themſelves, and be conclu- dere in cos. 
© aed by what they do. The Twelve may chule Six, and be con- 
* cluded by them ; The Six, Three, and be concluded by them: But 
* the Three cannot be reduced to tewer without leave of the King. 
* And it the King conſent, the Three may be broughr to Two, and 
©the Two to One; and fo at laſt their Ordinance ſhall bind the 
* whole Parliament ; and fo by coming from Twenty five to One, if 
* the greater number cannot agree to an eſtabliſhment, ar laſt one 
* Perſon, as is ſaid, ſhall Ordain for all, becauſe he cannot diſagree 
© | * from 


MS. penes 
Authorem. 

MS. penes 
Authorem, 


Pref. 


Vid. Append. 


- Sr Robert 
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* from himſelf; faving to theRing and his Council, That they may ex. 
*amin and amend ſuch Ordinances after they are written, if they 
*can, and will; Provided they do this upon the place i» full Parlia- 
* ment, and with the conſent of the Parliament, and not out of Parlia- 
* ment. | 

According to which, the H77h Steward, Conſtable, and Marſhal, 
being looked on as Hereditary Officers, were entrufted with a means. 
of compoſing the differences of the Nation, whert they ſhould hap- 
pen to be equally divided. 

[ find the Authority of the High Steward and Conſtable more ex- 
preſs in a Tranſlation of another Modus tenend: Parl. agreeing in ſub- 
ſtance with that which I have cited. The MS: which I have uted, 
ſeems to be of the time of 7. 7. tho Mr. Elfng fays, That which is in 
Sir Robert Cotton's Library was written temp.E.2.The Tranſlation of the 
other was Printed with Royal Privilege in King Fames his time, as [ 
take it 5 It was done in a very pedantick ſtile, by one- Anthony. Bu. 
Ffard of Lyons-Inm. He that wrote the Latine in his Preface, ſpeaks 
of it as the Order ſetled by W. 1. That Modus places the Power of 
chuſing the Twenty five in rhe Steward and Conftable : It adds, . That 
if any of the Miniſters at contrary to their Duty, the King, the 
Steward, and others of the Parliament, may remove them from. their: 
Office: And favs particularly, That the Steward of England, with the 
Conſtable and Nobles of the Realm, ſhall ſend to evil Counſellors, 
willing them to deſiſt from giving Counſel, and entreat the King not 
to liſten to them3 and if they regard not ſuch advertiſement, they 
were to ſend to the King to put ſuch away from him : And if King 
and Counſellors neglect ſuch wholfom Advice, then. tor: the ſafety of 
the Comm nwealth, it hath been thought fit and lawful for the Steward, 
and Conſtable,and Nobles, and others of the Commons of Exg/and;with 
the King's Banner diſplayed,the King's name omit.ed,the faid Countel- 
lors to rake and keep in Cuſtody till the next Parhamenr, and Seize 
their Goods, Lands and Hereditaments, until they receive Judgment 
by conſideration of the whole Parlzament. 

"There is no more in this, than is warranted by Sir Robert Cotton's 
Letters in the Herald's Office ;- part of which ſeem to be taken from 
a MS. joyn'd to the Modus in his Library, under the name of Fleet- 
wood, | 

The 17ioh-Steward's Office, as I have before obſerved, was annex'd 
to Land, and fo was the Con/table's of England, as appears by our Law- 
Books in the Caſe of the Duke of Buckingham, 6 H.8. who pleaded, 
That Humphrey de Bohun, formerly Earl of Hereford, was ſciz'd in 


| Fee of the Mamors of Harefteld , Newnam, and Whitenhurſt in the 


Dyer. 


12 Car. 2. c.4. 


County of G/-ce/ter, and held them by the ſervice to be Conſtable of 
England, which the Judges allowed ot* as a good: Plea. | 

Indeed they held, that tho the King might compel him who had 
the Land, at his pleaſure to execute the Office, ſo he might at his 


pleaſure reſuſe to have it Executed : Bur as to that, this being an ho- 


norary and profitable tenure by Grand Serjeanty , ut 1s to 
be conſidered, ti:at the Stat. 12 Car. 2. when it took away thoſe 
Tenures of the Crown which were burthenſom to the Subject, pro- 
vided that it ſhall not take away the Honorary Services of Graud 


Serjeanty. 
| But 


of the Engliſh Government. 

But* 77. 8.» thought it ſufficient that he diſclaimed the Ser- 
vice, and the Reaſon of the diſclaimer, was, becauſe it was. very 
high and dangerous, and very chargeable to the King in Fees ; the laſt 
part of which ſhewed the SubjeQ's property concerned in the que- 
ſton. | | 
| Upon the:-Duke of Ruckingham's claim to this Office, New! fays it 
has been 2 common ſaying, That the Conſtable of Enzland, by virtue 
' of his Office in ſome caſe, may Arreſt the King himſelf ; and there- 
f fore held ir _neceflary that the King ſhould be appriz d what Authori- 
© ties belong. to his Office. | 

Fineux, Chiet Jn tice, ſays, © We know of no ſuch Authority to 
© belong to any Officer within the Realm [ by the Common Law of 
* the Land. ] 

Which he afterwards explains; for being ask'd by the King, upon 
the report made by the Juſtices of their re!o!a-10n for the Duke, what 
things the Con/table can do by reafon of his Office ? * Sir, fays he, this 
*Point belongs to your Law of Arms, of which we have no experi- 
* ence nor. CO0g1NZAance. | 

This may ſhew what occaſion Cardinal Welſey had to ſtrain a point 
of Law againſt that Duke, and to have one, who durſt inſiſt upon a 
Right to be Conſtable of England by inheritance, to be taken off by an 
Hizh Steward out ot. Pazl;ament, made for that turn. _ 

And what Fzzeux ſays of the. Power of the Conſtable , may ac- 
count for-the ſilence of Braftom, Fleta, and: other Ancient Con:mon- 
Lawyers in relation to the Authority of the Con/table and Marſhal ; 
yet Fleta thews that the Conſtable. had a Seat in the Exchequer, and 
overlooked Accompts relating to Soldiers, Forts and Caltles: and 
gives a ſhrewd hint concerning the Earl Mar(bal, ſpeaking of the 
Exchequer. | 

* The Juſtices, fays he, fitting there, were all Barons, becauſe Ba- 
* rons uſed to fit in their places, while the Farl of Norfolk and Martial 
*of Exg/and had his Place and Seat there as Chief Juſtice of the King- 
* domof Enelaud; whoie Place the Treaſurer poſleſles at this day, but he 
©cannot occupy his Office. 

This ſhews, that in the Exchequer the Earl Marſhal had place above 
the ConfFable; accordingly when 25 E. 1. they came into the Exche- 
quer to forbid the Levying of the Tax. The Barons in their account 


of this to the King, ſay, There came to the Bar of the Exchequer, 


the Earl Marlhal, and the Earl of Hereford ; and the Earl-Marſhal 
and the others declared tizey would not 1ufter it to be Levied. 

That this Office was of <xtraordinary Authority, appears by a Re- 
cord 42 H. 3. which thews, That the Precept for executing the Pro- 
viſions at Oxford, were by the King and his Council in Parhament de- 
liver'd to the Farl-Marſhal; and 1i we conſider the Authoriry exer- 
ciſed by the Earls M:rſhal, in the time of ZZ. 3. and E. i. with the 
approbation of Par/zaments, 1t may be thcughr that he was an here- 
ditary Conſervator of the Kingdom , notwithſtanding which, in the 
20th of H. 3. the Parliament infiited upon it, as thetr right, to have 
tour Conſervators choſen by them. | 

Tins Otitce perhaps 1s the only one which was enjoyed in groſs, 
and went along with the name of Marſhal til] the time of #. 3. when 
H#u35 Bigod, karl of Norfolk, Married Maud the Daugiater of William 


Dyer. 


Kelway,f.17 x1 


Vid. Inf. 26 


Part, 


Flet. lb. 2. 
C. 31. 


Flera, lib. 2. 
C. 26. 


Vid. 4ppend. 


Rot. Pat. 42, 
H. 3. M. 4. 


Vid. Mat. 
Par. 28 H. 3- 


Bar. i. VoL 


Marſhal, f 133. 
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Marſhal, Earl of Pembroke + Sir William Dugdale ſays, the firſt men. 

Tb.f 599. tion which he finds of the Name and Familv of Mareſchal, was inthe 
time of #. 1. but in all probability that Name and Office went to- 

| gether from before the time of W.x, Tam iure Roger Mareſchal wag 

Vid. 24Port- a very conſiderable Proprietor in Doomſday-Book. Indeed the firſt 

"Vid. Appen- conteſt about rhe Office was in the time of Z. x. when 'it was ad- 
dix. Ror.Pat.!. ;ydped to belong to the Family of the Mareſchals, as appears by the 


han. N. 85. . ; 
= x N:55- Record of the Confirmation, 1® Johannis. 


—_—-_ 


CHAP. VIL 


' The Third Head of Poſitive Law. 


The Kingdom founded in Monarchy, yet EleQtive, ſub modo. The Form 
of Government not d1jſolu'd with the Contratt between Prince and Peg- 
ple. The Argument from EleQtion of Kings, as it is uſed by the Au- 
thor of the Sighs of France enſlaved. The Crown of England proved 
Eleftive, Sub modo, 1. From the Saxon Pontifical, and rhe Council 
of Calcuth, Anno 789. 2. Frm the Prattiſe till the ſuppoſed Conqueſt. 
3 From the Confeſſor's Law received by W.x. and the Expreſſions of An« 
cient Hiſtorians aud Lawyers fince the time of W. x. 4. The Common 
uſage in asking the People's conſent at Coronations. 5. The Opinion of 
Kings themſelves. 6. The Old Oaths of Allegiance. 7. The Liberty, 
even after a Settlement of the Crown. 8. The Breaches in the Succeſ- 
fron. 9g. The Statute 11 H.7. Anſwers to the Objettions, 1. That the 
King never dies. 2. The ſuppoſition of a Teſtamentary Heir. ;. The 

_ Declaration, temp. E. 3. againſt conſenting to the diſherijon of the X ing 

" and His Heirs. 4. The claims of Right between Two j*1miljes. 10. 4 

qualified EleQtion of Kings of England, confirmed, by cv -1ving how it 
has been in other Nations deſcended {rom the ſame Cemmon Stick 


'T HE. Kingdom T own is founded in Mozarchy; and fo is Poland, 
which yet is abſolutely Ele4ive - Nor is there any conicquence 
that the diſſolution of the Contract between the immed:>te Prince and 
Kr _ People,ſhou'd deſtroy the form of Government; for that d-pends upon 
i Elenencs A Prior Contract, which the People entred into among, 1::emſelves : 
Politica. And thar by virtue of this, to avoid endleſs competitions, our Kings 
Ft. 75 ppa- have generally from the firſt erectio:: of the Eng/iſh Monarchy, been 
Uicared, md o Choſen out of the ſame Family, appears beyond contradiction. 


#hers. 
Vid. Pufendorf de Interregnis, p. 267. Poſt decretum circa formam Regimuus novo patto opus erit, quan- 


do confticuuntur ille vel illi in quem vel in quos Regimem cetus confertur. 


If our Monarchy will appear from the foundation, to be no other- 
wiſe an inhericance than as it is ſetled on a Family, with a latitude tor 
choice Within the Family, no Man can doubt but it will tend great- 
ly towards removing objections againſt our preſent Settlement ; 'tis 
certain the Learned Author of The Sighs of France, improves the Ar- 

'_ gument farther than is needtul for us. 
Soupirs de © It is, fays he, indubitable, That they who have power to Chuſe, 
France, Mem. © haye power to Depoſe. | 
- | *Every 


of the Engliſh Government, 


Every Nation, fays he, that makes a King, preſerves to its ſelf a 
© right to anmake him, when he goes beyond the bounds of his duty, 
© ind when he ruines the Eſtate inſtead of preſerving it ; and this 
* ver y thing makes it appear, That Elefed Princes neither are, nor 


can be Soveraigns of an Arbitrary Power. 


73 


P.8r. 


I know ſome talk of a Birthrigh t and Inheritance in the Crown of Jovian, p. 87. 
England, which 15 not founded in the ſtatutes, Fut on the original Cuſtom 
mdf puititution of the Engliſh Government, which 1s thought to be an 


hereditary Monarchy, according to proximity of blood. 


But I would defire all Men of this Opinion, impartially to weigh 


theic following particulars : 


1. Mr. Seldex in his Titles of Honour, ſhews us the form of Prayer 
uſed at the Coronation of Saxon Kings, wherein they pray God to bleſs 
him whom they chſe tor King,and call him one choſen to be Crowned 
King, Er hunc etc tum in Regem coronandum bene þ dicere & conſecrare 
al zners, And as anciently as the year 789. an Act was made in a 
General Convention of all England, in Conventu Payanglico, that their 
Kings thould be Ele&ted by the Clergy, & ſenioribus populi, and Elders 
ot the people 5 that 15, ſuch as were Members of their Great Ceuncils, 


or Witena Gemots, Afſlemblies of Sage and Wiſe Men. 


This, tho it 


was long betore the reputed Conqueſt, yet was never repealed or cut 
<{F by the Sword ; nay, ſeems received with the Confeſfor's Laws, 


25 included | in "Gaſs 


. It appears by the ſeveral inſtances given in the fourth Chapter, 


and the teſtimonies there, both of Malmsbury, and the Publiſher of 


the life of King A!fred, That no /zneal Succeſlion was obſerved here, 


bctore the ſuppoſed Conquelt. 


b; 


0 he Contetlor's Law received by W. r. and continued down- 


war.'s as the noble{t Tranſcript of the Common Law, ſhews, thar the 
Ki ng« of Eng/and were to be elefed, and the end for which they are 
ch oten by the people. Atter the ſame manner do the ancient Hiſto- 
rians and Law yers, as well ſince that rime as before, commonly expreſs 


2cceſſions to the Throne ; and ſeem induſtriouſly to mind Kings of 


it, thar, accoraing to the caution given the Jewz/p Kings, their hearts 


be not lifted up aloe their Brethren. 


4. According to the uſage trom before the reputed Conqueſt down- 
wards, the People are asked, Whether they are content to have ſuch 


Man King. 


. The moſt abſolute of the En2/7ſh Monarchs never believed, that 
tae I Children had a right to the Crown, except the people conſented 
that they ſhould ſuccced ; as appears by King Alfred's Will, and the 
D-.th-bed ER of William x. And therefore ſome of our 
Kings, 2guntt whom there has been no pretence of betrer Title in any 
pa [1.cular Perſon or Family, when they ſtood upon good Terms with 
ther People, have often prevaiPd with them, in their Lives-time, to 
leeurs the Succeſſion to their eldeſt Son ; and 7. 2. to prevent ha- 

/1ng the SuccrIlion, endanger'd himſelf, by getting his eldeft Son 
rown'd, himfielt living: Bur as the going no f:riher than the eldeſt, 


O 


cues, that thev looked on that as a Favour ; the preſſing tor a Settle- 
&nt on their Iiive in any manner, argues,That it was not look'd upon PAK, &c, 


244 Clcar Point of Right withour 1t. 
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Ot later Times Settlements have been made in Tail, which though 
they were occaſion'd by Pretences to Titles, are Records againſt an 
Hereditary Monarchy, according to the common notion, which is one 
that by the original Conſtitution deſcends to the next in the Line, 
male or Female. 

6. The Oaths of Allegiance, required of all the Subjects, were ne- 
ver extended to Heirs, but were barely Perſonal, till Settlements of 
the Crown were obtain'd upon the Quarrels between the Families of 
Tork and Lancaſter; and though #7. 4. obtain'd in Parliament an Oath 
to himſcit, the Prince, and his Iſſue, and to every one of his Sons ſuc- 
ccilively ; and in the time of #7. 6. the Biſhops and Temporal Lords 
ſwore to be truce tov the Heirs of R. Duke of Tort; yet perhaps no 
Oath of Allegiance to the King and his Heirs can be ſhewn to have 
been rcquird of the Subjects in genera], till that 26 Z.8. according 
to the Limitations of the Statute 25. | 


lunt, &c. Leges S. Eaw. tit. Greve. Vid. Juramentum homagii fa&i Regi. 


Pryn's S:2nal 
Loyalty , 

P. 274- 

Pol. Virgil. 

J. 22. ſub ini- 
tio. 
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ſet aſide by the 
Engliſh, A 


gaimſt whom he 


7. Even where the People had ſetled the Crown, they feem'd to 
intend no more, than to give a preſerence before other Pretenders 3 not 


but that as Ideocy, Frenzy, or the like, might ſet fuch an one aſide; 


{o upon other weighty Reaſons they might alter the Settlement 3 as 
appears by Polydore Virgil, who was never thought to-lie on the Peo- 
ples ſide, whatever Evidences for them he may have conceal'd, or 
deſtroy'd ; whoſe words of 77. 5. to whom the Crown had been limi- 
ted by Parliament, may be thus rendred. 


* Prince Henry having, buried his Father, cauſes a Council of No- 
© bles to be conven'd at Weſtminſter ; in which while they, according 
* to the Cuſtom of their Anceſtors, conſulted about making a King, 
* behold, on a ſudden ſome of the Nobility , of their own ac- 
* cord, ſwear Allegiance to him 3 which officious Good-will was 
** never known to have been ſhewn to any, before he was declared 
* King. 


8. As the Practice of the Kingdom 1s an Evidence of its Right, nu- 
merous Inſtances might be produc'd of Choices ſince the ſuppoſed 
Conquelt, nor only ſo called by Hiſtorians, but appearing ſo in their 
own Natures; wherein no regard has been had to Proximzry, but 
barely to Blood. 


kad diſcovered Ii-will, in ſpite of the Normans. So H. 1. Stephen was cleFed while Maud the Danghter of H. x. 


was alive , and WH. 2. ſucceeded in her Life-time, upon an Agreement made with Stephen, by the Peoples Conſent. R. «. 
a: within.. King John crown'd in the Life-time of his eldeſt Brother's Son, Prince Arthur : So was his Son H. ,. in 
rhe Life-timme of Eleanor, Prince Arthur's Siſter. E. 1. as within. F. 2. ele&ed. Þ. 3. ſet up by the People in his Ex- 
ther”s Life-time, which the Erther took for a Exvour. R. 2. declared Succeſſor by Parliament, in the Life-time of his Grand 
fathcr. H. 4, of the younger Houſe, came in by the Peoples Choice, upon their depoſimg R. 2. H. 5, & 6. Son and Grand- 
jeu to H. 4. came in upon a Setilement, FE. 4. of the elder Houſe, came in under an Agreement made in Parliament, 
bet ween his Father, who liv'd not to have the benefit of it, and H.g6. His Son. FE. 5. was never crown'd. R. 3. who 
fet him aſide, was of the youmger Horſe. H. 7. who vanquiſh'd him, could have no Right of Proximity ; for the Daugh= 
ter of E. 4. and his own Mother, were bcfore him. All that came in ſince, enjoy'd the Crown, either under the varios:s 
Settlements of H. 8. or that of H. 7. wi-:c/ took place again in J. 1. or from H. 6. at the higheſt. 


And I believe no Man can ſhew me any more than Two ſince the 
reputed Conqueſt, of whom it can be aftirm'd, with any ſemblance of 
Truth, that they came in otherwiſe than upon Election, expreſs'd by 

the 


of the Engliſh Government. 


the Hiſtorians of the Time, or imply'd, as they had no other Title, 
or elſc a late Settlement of the Crown, either upon themſelves im- 
mediately, or in Remainder. The Two upon which I will yield ſome 
colour, are R. 1x. and E. r. which fingular Inſtances will be ſo tar 
trom turning the Stream of Precedents, that unleſs the Forma or Man- 
ner of Recogniſing their Rights as Hereditary, be produc'd, the Pre- 
ſumption 15 ſtrong, that the Declarations of the Conventions of thoſe 
Days, or the Peoples acquieſcing upon the Queſtion, Whether they 
would conſent to the King in nomination, or both, made even their 
Caſes tobe plain Eleftions. And of theſe two Inftances, perhaps one 
may be ſtruck oft: For tho Walfrgham fays of E. 1. They recogniz'd 
him for their Liege-Lord, that does not neceſſarily imply a Recogniti- 
on from a Title przor to their Declaration ; for which way ſoever a 
King comes in duly, he becomes a Lzege-Lord, and is ſo to be recog- 
niz'd or acknowledg'd ; and that the Title was not by this Author 
ſuppos'd primr to the Recognition, appears, in that he ſays, Paterni ho- 
 worts ſucceſſorem ordinaverunt, © They ordain'd or appointed him Suc- 
« ceflor of his Father's Honour. And yet his Father, to ſecure the 
Succeſſion to him, had ſoon after his Birth iſſued out Writs to all the 
S\eriffs of Exziand, requiring all Perſons above Twelve Years old, to 
{war to be fairhtul to the Son, with a Salvo for the Homage and 
Fealty due to himſelf. 

Indeed, of R. c. the Hiſtorian ſays, ZZe was ro be promoted to the 
Kingdom ty Right of Tuheritance ; yet the very Word, promoted, ſhews 
ſomerhing t!iat he was to be rais'd to, higher than that Right alone 
would carry him ; which he fully expreſſes in the Succeſſion of EF. 2. 
which, he fays, was not ſo much by Right of Inheritance, as by the unani- 
mous Aſſent of the Peers and Great Men. Which ſhews, that ordina- 
rily they, reſpeAively, who ſtood next in Blood, might look for the 
Crown before another, till the People had by their Choice determin'd 
againſt them. This appears very fully by the Commiſſions iſſued out 
tor the taking the Oath of Allegiance to-E. r. both in Ergl/andand 
Ireland, a\tcr the People of England had agreed in his abſence, to re- 
ceive him tor their King. The Commiſſion, or Dedimas for Ireland, 
runs thus : Cam Anzlige Gubernaculum,& terre Hibernie dominium, ſitc- 
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cefſione hereditarii) nobis pertineant;ob quod Prelati, Comites & Proceres, cis in Hibern, 


ac Communitas rezni nobis tanquam domino ſuoligio, & regs, fidelitatis ju- 


ramenta & omnia alia,que nobis ratione Corone & dignitatis regie,ab ip- 
fis freri aut prejtari n»bis in abſentia noſtrd potuerunt, plenarie & fine omiſ= 
frone altqua, prompto & libenti animo praſtiterunt, ac vos tanquam Regi & 
Domino wejtro lizio confimile Sacramentum fidelitatis preſtare tenea- 
mini, &c. Dat. 7. Decemb. Here the Lords and Commons, by whoſe 
direction the Commiſſion was ſent to 7reland in the King's abſence, 
ated witnout ftaying tor Powers from him ; they own indeed his co- 
ming to the Crown by Ftereditary Succeſſion ; and that by reaſon of 
that [ntieritance, or þ1s ſtanding next to his Father, they had ſworn 
Allegiance ro him ; yet they fay, they had done it prompto & lbentt 
animo, voluntarily ; which, thoit does not neceſlarily imply a free 
choice, leaves room tor the admiſijion of it. And he rhat obſerves the 
Dedimus lor England, may ſee that this ordinary Right of Inheritance 
was not lookt onas enough ro conſtitute him King, without the con- 
ſent of the Proceres Regni, which in the Language of chat £xme, took 
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Vid.Jan.Ang. in the Commons, as I have elſewhere ſhewn, and appears not only by 
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the enumeration, in the record for Ireland, of the Parties who recei- 
ved and ſwore to him as their King ; But even by the Dedimus for 
Ergland, which fays the Magnates & Fideles causd his Peace to be 
Proclaim'd. So much of the Record as is material, here tollows. 

Quia defunito jam celebris memorig Domino H.Patre noſtro ad nos reg. 
; Gubernaculam Succeſſione hereditaria, ac pzocerum regnt 
voluntate #4 ffdelitate nb preftita fit devolutum, per quod nomine 
noſtro, qui in exhibitione juſtitie & pacis conſervatione omnibus & ſingulis 
de ipſo rexno ſumus ex nunc debitores, pacem noſtram dit; Magnates 
& Fideles fecerunt proclamari, Here the ſaid Proceres are brancht 
into Magnates & Fideles, Lords and Commons ; and their Conſent, 
and Swearing Allegiance, is join'd with the Succeſſion, as the per qurd, 
or ground ot the King's becoming a Debtor, for exhibiting Juſtice, 
and preſerving the Peace as King of England. 

What I have here ſhewn of E. 1. with that under the Sixth Ob- 
ſervation, giving anaccount of the Peoples ftorwardneſs in ſwearing 
Allegiance to //. 5. abundantly confutes the Inference from the Al- 
legiance ſworn to thoſe two Kings, made by the Author of Flementa 
Politica, in theſe words, * We may obſerve that the Kings of England 
* are in full Poſſeſſion of the Crown, immediately upon the Death of 
* their Predeceſlors, and therefore King Edward 1. and H. 5. had Al- 
* legiance ſworn to them before their Coronation ; whence, ſays he, 
*1t tollows, that as ſwearing does not make them Kings, ſo neither can 
* Perjury, tho truly objected, unmake them again. 

He inſtances alſo in King' Fohn, but ſurely cannot pretend that he 
had any Right before the Peoples immediate Choice, to which the 
Arch-biſhop told him, that he ow'd his Crown. And if the People 
ſwore firſt, yet 'tis certain it was not, till he had been received as King 
of England, which implies the terms expreſt in the Oath. 

But to return to R. x. 'tis obſervable, That he was not called King 
here, but only Duke of Normandy, till he was Crown'd ; which, nexr 
to the People's Choice, was in great meaſure owing to his Mother's 


Diligence : For he being abſent at the Death of his Father, his Mo- 


ther, who had been releas'd out of Priſon by his means, to ſecure the 
Succeſſion to him, went about with her Court from City to City, and 
trom Caſtle to Caſtle, and ſent Clergy-men, and others of Reputation 
with the People, into the ſeveral Counties, by whoſe Induſtry ſhe ob- 
tain'd Oaths of Allegiance to her Son and her ſelf, from the People in 
the County Courts, as it ſhould ſeem ; notwithſtanding which, the 
Arch- biſhop charg'd him at his Coronation, not to aſſume the Royal 
Dignity, unleſs he firmly reſolv'd to perform what he had ſworn : 
To which he anſwered, That by God's help he would faithfully ob: 
ſerve his Oath. And Fveden ſays, That he was Crown'd by thc 
Counſel and Aſſent of the Archbiſhops, Biſhops, Earls, Barons, and a 
great number of Miites,which Word was then of a large extent. 
Wherefore [| ſubmit it to Conſideration, whether thefe are any Excep- 
tions tothe General Rule, or are not at leaſt ſuch as confirm it. 

9. The Parhament rx ZZ. 7. declares, That it 1s againſt all Zaws 
Reaſon, and good Conſcience, that Subjects ſhould loſe or forfeit for doing 
their true Duty and Service of Allegiance to their Prince, or Sovereign 
Lord for the time being ; that is, to the King de facto ; as appears by 
the 


of the Enghſh Government. 77 
the occaſion of the Law, which was to encourage the ſervice of/Z.7.,who 
had no Title but from his Subjes. And there is a Proviſion, That any 
A or Adts, or other Proceſs of Law to the contrary, ſhall be void. Which 
if it relates to Aqts of Parliament, being built upon the Suppoſition, 
That according to the Fundamental Law, the Peoples Choice gives _ 
ſufficient Title, perhaps is not vain and z/ſory, as the Lord Bacon i 
would have it 3 but argues ſtrongly, that the Parliament then thought Hil. of pay 
the Monarchy fundamentally EleCtive ; at leaſt with that Reſtriftion F. 145. 
to the Blood ; which | yield. And if this be part of the Fundamen- 
tal Contract, for whici it bids very fair, then perhaps no body of 
any other Stock may be Iing within this Statute. 
But I take it not to be evident, that the Acts here mention'd muſt 
needs be Acts of Parliament : For they might, and by the word 
[ other ] ſeem to be, ſuch As as are of the nature of ordinary Pro- 
ceſs, or whereon ſuch Proceſs is grounded, as Ordinances of the Lords 
in Parliament, Orders of the Privy Council, Judgments or Decrees 
in Courts of Law or Equity, and the like. | 
However, admit this Clauſe ſhould be vicious and inſignificant : 
My Lord Bacon, I am fure, gives no countenance toa certain Diſlent- 
ing Biſhop's Argument in publickDiſcourſe, who undertook from hence 
to prove, That the Statute it ſelf is of no force. 
Yet ſuch ſort of Arguments are of great ſervice to men reſoly'd 
upon a Concluſion ; nor can better be expected from them. 
To what [I have ofter'd on this Head, the following are all the Ob- 
jetions of ſeeming weight which have occurr'd to me. 


The Maxim in Law, That the Xing never dies : Or, to uſe the words 0Ljef. "þ 
of Finch, * The Perpetuity which the Law aſcribes to him, having Finch's De. 
* perpetual Succeſſion ; and he never dies; For in Law it iscall'd the 72: —_ 


Demiſe of the King. French Eair. 
73 An.1613.f.20. 


b. & 21. a. The ſame made uſe of in Refleions upon our late and preſent Proceedings, p. 10, 


To which I Anſwer, x. That neither that Book, nor any Authori- Anſwer. 
ty there cited, is ſo ancient as the Settlement of the Crown above 
obſerv'd : And that the Death of a King is but a Demiſe, tranſ- 
ferring the Right immediately to a Succeſſor, may be owing to the 
Settlement, but is no Argument of any Right otherwiſe. 2. Even 
where there is an Election, tho never ſo long after the Death of the pyers 165. 
Predeceſſor, yet by way of Relation, 'tis as if there were a Demiſe, Anderſon f. 
or Tranſlation of Intereſt without any Zzter-regnum : as it was reſol- HH 
ved by all the Judges, x E/iz. Of which the words of Lord Dyer are, & le Heir.z/e- | 
* The King, who is Heir or Succeſſor, may write and begin his Reign hppa oy of 
; : , iÞ, 

the ſame day that his Progenitor or Predeceſlor dies : With which £ 20. MO 

agrees the Lord Anderſon. 

But that to many intents a King dies in his Politick Capacity, 
as well as Natural , appears by the diſcontinuance of Proceſs in 
Criminal Cauſes, and ſuch in Civil as was not return'd in the Life 


of the former King till kept up by Statute ; the determination of 
Commilſlions, and the like. 


Vid.r.E 6.c.7, 
7 Rep. £ 30. 


V  ALearned 


" bor oo er err Fa een any ea res oof 
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Agreement bes 


The F undemental Conſtitution 


A Learned Author, that he may reconcile our preſent Settlement 


wiz? the pre= to this ſuppos'd Maxim, which appears, not to have any foundation 


ſent and former 


Government. 


in Antiquity ; will have it, That by the Yacazcy of the Throne, ng 


Suppord ro be more was meant by the Convention, than its being free from the for- 


Do&or Ful- 


P. 4. 


Hales's Pleas 
of the Crown, 
P. 40. 


P. 54. 


P. 56. 
Vc 3. 47-1: 
Where be 
ſpeaks as his _ 


own Senſe, what in the other place is put by way of Objetion. 


mer Poſteſfor : but that it was full of a Succeſſor, and that there was 
no [nterregnum ; For, ſays he, ſuch a Vacancy we have upon every Demiſe 
of the Crown. 

And ſo there was a Yacancy of the Throne, arid no Yacancy it all, 
For in ordinary Demiſes, 'tis manifeſt there is none. Freedom from 
the laſt Poſleffor,is not a Yacancy of the Throne. 

Two Grounds this Do&tor goes upon to juſtify his Equivocation in 
this, for I can call it no better. | 

1. That otherwiſe this would be inconſiſtent with: the nature of 
our Ancient Hereditary Monarchy, 

2. That the Convention ſhew, that they meant it no otherwiſe 
than in-his Senſe. 


x. As to the Firſt, It is obſervable, r. That the Notion which 
himſelf goes upon, is as inconſiſtent with the ordinary Rule : For he 
makes the Heir to have only jus 7» re, and to want Livery and Seifin. 
And conſequently, till-the Coronation there is an 7aterreguum : Tho 
It my afterwards be ſupplied by relation to the Deſcent of the 
Right. | | ; 

Bur herein the Doctor is certainly out : For in ordinary Deſcents, 
or Demiſes, Treaſon may be committed againſt the Heir as in full 
poſſeſſion, before any Recognition or Coronation. But fince he will 
hardly affirm that it could have been ſo in our Caſe, he muſt grant 
that there was a more abſolute Yacancy than thar for which he con- 
tends. It is his own Argument, that our preſent Sovereigns are really 
King and Queen, becauſe Treaſon may be committed- againſt them 
within the purview of the Statute 25 ZE. 3. And by the tame Reaſon 


| they were not King and Queen before they were declar'd fo, unleſs 


Treaſon could have been committed againſt them before ſuch Decla- 
ration. 

2. But 2. The Doctor owns, that though «por ſome extraordinary 
Revolution, and ſome abſolute neceſſary Reaſon of State, for our common 
preſervation, a Stranger, none of the Blood-Royal, ſhould be advanced 
to tbe Throne for one or more turns ; whilſt that neceſſity continues, the Con« 
ftitution of the Goverument would not be alter d. And yet would ſup- 
poſe, that if our King and Queen come in otherwiſe than by Deſcent, 
it would be a Defign'd Alteration or Change of the Ancient Conſtitution 
of this Hereditary Monarchy. 


And yet himſelf owns, That by the Law of Nature, Salus Populi s 


" both the Supream, and the firſt Law in Government ; and the ſcope and 


end of all other Laws, and of Government it ſelf. Nay, he yields, That 
the Oath of Allegiance, that S1gn or Teſtimony between King and Subjef, 
zs diſcharged or diſpenced with, when Salus Populi, the preſervation of 
Three Kingdoms is concern'd, and in danger. 


it 


of” the Engliſh Government. 

If then an Alteration of the Courſe of Deſcent, in caſe of Neceſlity, 
is ſo far from a Change of the Conſtitution, that *tis by vertue of the 
Chief Fundamental Law the Salus Populi : T hope it will be allowed, 
That the Repreſentatives of the People, have upon the Yacancy of the 
Throne from a former Poſleſſor , which he yields, to have been in 
the Caſe in queſtion, a right to judge wherein their own Safety lies. 
Otherwiſe they have a Law of which they can have no benefit. And 
ſince our Repreſentatives have made ſo wiſe a determination, they 
that do not ſubmit to 1t, may well be lookt upon as Perfons who ab 
dicate themſclves from the benefit of this Government. 

Nay, further, the Doctor confeſſes, that for his part he knows no 


Law againſt the poſlibility either of a Yacancy in the Throne, or an [n-' 


terregnum in extraordinary Caſes ; ſuch as himſelf yields ours was. 

But the remaining Queſtion is, Whether the Convention ſhewed 
that. they meant ſuch a Vacancy as causd an [zterreguum 2 Their 
Words, as he obſerves, are theſe, [Xing James the ſecond having Abdi- 
cated the Government, and the Throne being thereby vacant. ] So far 
he is in the right, That the Convention went upon the Suppoſition of a 
Pacancy ; but their ſuppoſition did not make one, neither did ir make 
an Abdication : But 'tis evident that the ſuppoſition of the Vacancy, as 
Conſequent . upon the AZdication , was the Ground of ſetling the 
Government as it 15; and that they look'd upon the Yacancy as more 
than a freedom from the laſt Poſleflor , appears by their preferring 
His Majeſty in the Settlement : Which preference had been juſtifiable 
even according to what the Doctor receives, tho this King had not 
been of the Blood-Royal. 

But for a farther Evidence, that the Throne was abſolutely Pacant 
in the eye of the Law, and ſo judg'd and deciar'd to all Men by the 
Convention, and Their Majeſties, concurring, in a Parliamentary A ; 
The Doctor may pleaſe to conſider the Statute for Supplying defefts 
relating to proceedings at Law : Which provides, that tor Crimes com- 
mitted between the 11th of December, and the 13th of February fol- 
lowing, Informations or IndiFments ſhall have only the year of our 
Lord God, inſtead of the year of the King's Reign. And where 
Concluſions uſed to be contra pacem Domini Regs, they ſhall conclude, 
contra pacem Regnt. | 

Let not Divines therefore po to argue us out of our Government ; 
but let them ſubmit to that Rule which Dr. Whithy cites, Optima re- 
gala qua nulla eſt verior, aut firmior in jure, neminem oportet eſſe ſapien- 
trorem Legibus. 


'Tis urged, That the Hereditary Right contended for, has not been 
interrupted by the Peoples Elections, ſo often as it ſhould ſeem by 
the Breaches in the Succeſſion ; for that many who came in before 
them who ſtood next, were Teſtamentary Heirs of the appointment of 
the Predeceſior : Which argues an Inheritance in him that Diſpoſes. 
And Dr. Brady thinks he produces an Example, where the Eleftion 
of the People was bound and limited by the nomination of the Prede- 
ceſſor. | 

Bur if he had duely weighed the Prefidents of this kind, he might 
have underſtood, That an Ele&ion without a Nomination, had tull 
efteRt, while a bare Nomination had none. And he might have 

learnt 
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learnt from Grotius, That among the Germans, from whom we de. 
ſcend, Kingdoms did not uſe to paſs by Wills; and that Wills were 
but Recommendations to the Peoples Choice, but not Diſpoſations. 


Mezray #:thbe And that thus it was in Fraxzce, appears by their Hiſtorian Mezray, 


Life of Clo- 


tair 2. 


Object. 


who ſhews, That anciently the King's of France were choſen out of 
the Royal Race: But that Three Conditions were ordinarily requir. 
I. Birth ; for they were to be Legitimate. 2. The Will of the Father. 
3. The Conſent of the Great Men ; which commonly uſed to follow 
the other two. | 


3- I find it urged, That as anciently as the time of F. 3. the Rea!m 


4 a4 Frm declared, * That they would not conſent to any thing 1n Parliament, 
wor PPV: & to the Diſheriſon of the King and his Heirs, or the Crown where 


Anſw, 


Knighton, 
{. 248. 


© unto they were Sworn. 


If any colour of evidence can be produced that the Subjects of 
England lo early as that, Swore Allegiance to the King and his Heirs, 
this were to the purpoſe. Indeed, I find, that before this, 24 E. 1: 
2a Foreign Prince, the King of Scotland, Feudatory to the Crown of 
Enzland, did Homage to the King and his Heirs '; but the like not 
being exacted of the Subjzs of Erg/and till particular Acts, where- 
by the Crown was ſetled; it argues ſtrongly, as indeed appears from 
the Subject matter, That the Homage paid by a Foreign Prince, was 
due to none but the preſent King, and his Succeflor to the Kingdom, 
whoever was next of Blood. And by parity of Reaſon, the Diſheri- 
ſon of the King, and him, her, or them who ſucceeded to the Crown, 
was all that could be referr'd to, when they urged the Obligation of 


Leges Santi their Oath to the King and his Heirs, or the Crown : Which appears 


Edwardi tir. 


Greve. Conju- 
rati fratres ad 


defendendum 
Regnum, &c. 


& honores it- 


Jus omni fi- 
delitate cum 
eo ſervyare. 

So LegesW.1. 
tit. De Fide & 


obſequio erga 


. farther, not only from the old Oath of Allegiance, to which they 
muſt needs have reference, whereby they are bound to defend the 
Rights of the Crown ; but even from the Matter then in queſtion, 
which was not of the Right of Succeſſion, but of a Flower of the 
Crown. Brafoz puts this out of Diſpute, when he tells us, * That 
© Inheritance comes not from an Heir ; but an Heir from Inheritance : 
* And that Inheritance is the Succeſſion to all the Right which the 
* Predeceſſor had by any ſort of Acquiſition. 7 


Regem. Quod Willielmo Domino ſuo fideles eſſe volunt & honores lis, &c. defendere. Brafon, Lib. 2. 


Cap. 29. 


Vid. S:r P.P. 
AsSucceſſors are 
Heirs, ſo Dr. 
Brady rells ws, 
Gſoff. & 18. 
That Prepoſſeſ- 
for, one that 
poſſeſſed the 
Land before the 
preſent poſſeſſor, 
without any re- 
lation to Blood 
or Kindred, 1s 
Auceſtor in 
Doomſday , and 


With Bradon agrees the Civil Law, Hereds ſrgnificatione omnes ſig- 
nificari ſucceſſores credendam eſt, etft verbis non fint expreſſi : * By Heirs 
* weare to believe all Succeſlors to be ſignified, altho' not expreſſed in 
* words : And again, Nihil eſt aliud hareditas quam Succeſſio in uni- 
verſum jus quod defuntus habuit ; © Inheritance is nothing elſe but Suc- 
* ceſſion to all the Right which the deceaſed had. Wherefore I can- 
not but wonder that fo learned a Man as Sir P. P. ſhould cite this to 
prove, that Allegiance is due to the Heirs and Succeffors in a Legal 
Courſe of Deſcent ; That is, as he explains, or receives it out of Mr, 
Prynn, by Proximity of Succeſſion, in regard of Line. 


in the Writ de Mcrte Anteceſſoris. Sir P. P'; Obligation of Oathr, f, 302, F. 298. F. eo. 


of the E neliſh Government. 


Nor is this Learned Man more fortunate in mentioning the Salvo 


which Littleton tells us 1s to be taken to the Oath of Homage to a s 


Subject , Salve la Foy que jeo doy a noſtre Signior le Roy ; where there 
is not a word of Heirs: But he tells us, that Lztleron cites Glanvil, 
where the word ZHezrs is, Whereas 'tis the LordCook who makes the 
Quotation, as he does of BrafFon, whoſe ſenſe of the word Heirs we 
have ſeen: And Littleton fully confirms it, by leaving out the word 
Heirs, as a Redundancy, Allegiance being due to every one that be- 
comes King, and to no other. | 

But to put the Extent of Heirs to a King out of Controverſy, we 
have the reſolution of all the Judges in B. R. in the time of Q. Eliz. 
on my ſide. King R. 3. had granted certain Privileges to the Burgeſles 
of Gloceſter, with a ſaving to himſelf and his Heirs. - And- it was 
agreed by all the Juſtices, ©That although the words are faving to 
* himſelf and his Heirs, it ſhall be taken for a perpetual ſaving, which 
* ſhall go to his Succeſlors. This therefore they adjudged to reach the 
Queen, who 'tis well known was not Heir to R. 3. 


The great Objection is, That in the Conteſts for the Crown be 
tween the Families of Tor# and Lancaſter, each fide pretended Title 
by Proximity of Blood ; and as either prevail'd, their Right was ac- 
knowledged to be according to God's Law, Man's Law, and the Law of 
Nature. To which I anſwer, 

As appears in the very Objection, this was applied to thoſe who 
had no Right of Proximity, as well as to thoſe who had. And thus 
Twas to R. 3. as well as to Z. 4. and even theElection of ZZ. 4. after 
the Depoſing and Relinquiſhing of R. 2. with his own expreſs conſent, 
is by the ſame Parliament that ſays ſo much of rhe Title of E. 4. call- 
ed an Uſurpation upon R. 2. Wherefore if this Record be any way 
leading to our Judgments, no Depoling or Reſignation, what ever be 
the Inducement, can be of any force. 

Whence 'tis plain, that all thoſe are but Complements to the longeſt 
Sword ; However they neither ſet aſide former Authorities, nor eſta- 
bliſh any Right for the future ; at leaſt not more for the Heirs of E. 4. 
than the Parliament of R. 3. did for His Heirs : Yet whoever comes 
next by Right of Proximity, according to any Sertlement in being, 
I will not deny that they enjoy the Crown according to God's Law, 
Man's Law, and the Law of Nature: For, as the great Forteſcue ha 
it, 4 Laws publiſhed by Men, have their Authority from God. Upo! 


which the Author of Jovian argues, and ſuppoſes af Laws of Men, ? 


to be the Laws and Ordinances of God, Yet who can fay but theſe 
Human Creatures, or Ordinances of Men, may bealtered, as they were 
made? And tho it may ſeem ſtrange to fome, yet I may with great 
Authority affirm, 'That when the People had determined the Kioht 
on the ſide of R. 3. Hewas King as much according, to God's Law as 


E. 4; For Penfendorf holds, That where the Quettion is, What De- 


oree,or what Line is beſt? The declared will of the People determines 

the Controverſy ; ſince every one is preſum'd to underſtand hisown 

Intention. And the people that is now, is to be thought the fame 
wich that by which the Order of Succeſſion was Conſtituted, 

But let Men argue as nicely as they pleafe for > Right or Soverergn- 

ty inſeparable from the perſon of the next in Blood, to the laſt _ 

X fu 


"I 
8x 
SirP.P. £ 
97. 
; Littleton, e:e. 
— Se&. 
4: 


| Popham's | 
Rep. £. 16, am 
17. 


Objed. 3 


Forteſcue de 
lIaudibus le- 


Peufendorf. de 
Interregnis, p. 


288. Quod fi 


dubicarur qui 


gradus aut 
quzlineaſirpoe 
tor, declarata 
voluntas 

puli finem liti 
1mponer, &c. 


Vid. 3 If. f£. 
7. upon the Stat. 
of Treaſon 25 

E. 3. referring 
in the Margin 
to thu Statute. 
This is to be un- 
derſiood of a 

King n poſſeſſion 
of the Crown 
and Kingdom : 

For if there be 
a King Regnant 


The Fundamental Conſtitution 

ful King ; let this fall upon F. 2. the reputed Prince of Wales, or any 
ether perſon of unclouded Birth and Fame ; and let them argue upon 
the Declaration 1 E. 4. That Allegiance, accordingly, 1s due by God's 
Law, Man's Law, and the Law of Nature : Certain it is, That the 
Statute 1x #Z. 7. abovementioned, was not only made in an Ape of | 
greater Light ; but being a ſubſequent Law, Cerogates from whatever 
is contrary in the former. By this laſt it is declared to be againſt all 
Laws, That SuhjeQs ſhould ſuffer for doing true Duty and Service of 
Allegzance to the King de fafto: Which is as much as if 'twere ex- 
preſſed to be againſt God's Law, Man's Law, and the Law of Nature. 
By the neceſſary conſequence of which, Allegiance is due to a King 
de fafto, according to all theſe Laws. Wheretore whoever denies Al- 
legiance to Xing William and Queen Mary, or maintains a contrary 
one to F. 2. offends againſt God's Law, Man's Law, and the Law of 
Nature. Nor, whatever ſome imagine, can the Proviſo at the end of 
this Statute in the leaſt impair its torce, as to what I uſe it for. The 
Proviſo runs thus : 


in poſſeſſion, although he be Rex de faQto and not de jure, jet He is Seignior le Roy, within- the purview of this Sta- 
tute ; and the other who hath the Right, and is out of poſſeſſion, is not within this AF. Nay, if Treaſon be committed 
againſt a King de fatto, and after the King de jure come to the Crown, he ſhall puniſh the Treaſon done to the King de 
fatto, And a Pardon granted by a King de jure, that is not alſs de faQto, is void. 


zi: H.7. c. 


* Provided always, That no perſon or perſons ſhall take any bene- 
* fit or advantage by this At, which ſhall hereafter decline from his 
© or their ſazd Allegiance. | 

Where ſaid Allegiance, ſhews it to be meant of Allegiance to the 
King de fatto, whoſe Service is called true Daty. And no Man ſurely 
can think the .meaning to be, that if after ſuch-Service they turn to 
the other ſide, or become Traitors to the preſent Power, they ſhall 
ſuffer for the former Service as Traitors againſt him that had the 
Right, either during the Reign of the King in being, which would be 
an unlikely owning the Ejected Power ; or hereaiter, if that ſhould 
come to be reſtor'd 3 which would be far from anſwering the appa- 
rent end of the Clauſe, which is to keep Men in obedience to him who 
has the Power of puniſhing the diſobedient. Wherefore the meaning 
may be, That no Man who departs from his Duty of Allegiance to 
the preſent King, ſhall fave himſelf by pleading, that he had been in 
Arms, or had done him. any ſignal Service, In ſhort, this was to be 


: NOCorban to Anſwer for any following departure from Duty. _ 


| Bar as.the body of the Ad provides only for the Indemnity of them 
who pay due Allegiance to the King de-fado; this-Proviſe may be par- 


.--- ticularly: for the Kings own Security in afftirmance, of the Common 


* Crown. 


Law, which makes all Reſiſting the Poſſeſſors of Crowns, Treaſon, in 
ſingle perſons. And the ſenſe may run thus : Provided, that whoever 
declines from Allegiance to the King in poſleſſion, to help another to 
the Crown, ſhall nor, if the firſt happen to be Reſtor'd, plead that 
the other became King de fatto. | IT 

However, this does not in the leaſt diminiſh the Obligation of Al- 
legiance to the King who ſhall obtain poſleſlion by the Ouiting another. 

And I ſuppoſe by this time 'tis pretty evident, That both the Body. 
of the A, and the Proviſo, relate only to a King de fafo, and endea- 


vour to free theNation from nice ſpeculations about- the Right to the 
For 


of -the Evigliſh Government? 


-For confirmation of what I have. ſhewn; to prove that-the Eng/;/h+ 
Monarchy has been F/ective, within the Royal Family, ut; may not be 
improper to obſerve how it has been aneigntly in, Germgzyand Frans, 
or. France Germanick, from - whence we.; came, and'. France Gadick: 
branch'd out from the Ancient Germans. Aimonius ſays, * That the 
Francs choſe a King, and plac'd him upon the Throne, -in imitation of 
other Nations ; which the Author of the Sighs of France inlav'd, 
renders the other Nations of the Gauls and Germans: And that Au- 
thor puts it by way of queſtion, implying the ſtronger affirmation, 
* Whether it does not appear throughout the whole Hiſtory, that the 
© French have preſerved to themſelves the Right to chuſe within the 
Royal Family, him who appeared to them the moſt fit to Protect, 
* Defend, and Govern them wel? 
The German Conringius, being an Author already -ofſeſs'd of that 
Credit which may ſpring out of the Frexch-man S grave; 1 ſhall tran-, 
ſcribe Conringius to this Point more at large. J 
* Altho, fayshe, ſome think that our Kings anciently came to hae 
* Power by Succeſſ 2, others by Ele4ion; yet it ſeems fit\ to fay, that 
* 2 middle way was in uſe: That the Children of: Kings or Emperors 

* did not ſucceed, unleſs approv'd of bythe Srzates ; and yet were not 
© paſs'd by, if they were worthy of the,Empire., . For they who were 
*come from the Royal Stock, were believed to tread in the ſtepsof 
*their Anceſtors, and that they would not only. preſerve;;: but exceed 

*the glory of their Progenitors, according to that of: Ariſtotle, They 
© who. are of Noble Birth, are defirvus of. Praiſe and Glory.c- For it is the 
$ nature of men to. defire "to encreaſe, ot. to diminiſh.or bfe the goods 
© hich they had before. 

©But when-the Royal Family was extinct, then} it'was: petminted 


8; 


See this diſtine 
fin in Naus 
clerus. 
Aimonius lib. 
1.64 
LesSoupirs de 
la France ef 
clave, Mem. 
6. p. 8 3. 

P. $4. 


Eſſe quid hoc 
dicam vivis 
quod fama ne- 
gatur? 
Conringius de 
Negotiis Con- 
ventuum Im- 


peru p. 417- 


Ariſtot. Rhet. 
lib. 2. Cc. 16. 


*the Szazes to raiſe to the Empire whomſoever they pleaſed, byan 


Election in every reſpect free. So the Caroline Family. being extinct, 
*the Kingdom of the Weſtern Francs was conferr'd upoh Henry, after- 
* wards called Axceps,by a moſt free Eletion of the Francs and Saxons, 
* of which Tranſlation of Power, Regino in his Chronicles of the year 
* 920 ſays thus.. 

* Duke Henry 3s choſen King by the Conſent of the-Francs, Almains, 
© Bavarians, Thuringians, aud Saxons, when, however, he had no-prior 
* Right to the Empire before the other Princes. In the ſame manner 

* afterwards Lothair a Saxon, Conrade '2,4 Suede, Otho 4. a Saxon, and 
© many more, obtain'd rhe Empire of Germany, in the: right- of _ 

' © Flection, as Onuphrius witneſſes. | 

© But whether they were of the Royal F imily, or obtaind theKing® 

* dom only and. merely by Election, they were choſen by the Szazes 

3nd People in full Conventions. For which he inſtancesin the Fledtions 

of Sigebert the Son of Dagobert ; Charles and Charlemain choſen toge:- 
ther upon the-death of rheir Father Pipin: Of Charles, upon the deadly 
bf. his, Brother.; - and Lewis the Pious after him. + -- 

This-manner 'of Chuſing within the Royal Family, he obſepues: = 

ave remain'd in the Empire, to the,time of 27.4: but that it:was 
interrupted by. Pope Gregory 7. who,ynder ſhew of advancing-the 

Liberties of Germany, made way for the Papal Influence and Tyranny. 

Having obſerved the miſchief / of: abſolute Elections; he adds, $Indeed 

*I ſhould not wholly prefer mere Succeſſion, Election being quite taker 

away z 
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The Fundamental Conſtitution 
« away : but I think this manner of Elefion to be beſt, where preat 
* - or Ale had of Blood, and no Son worthy to ſucceed his Father is 
« put by. Thatthe way of conſtituting Kings, mixt with Hereditary 
« Succeſſion, and' free Eletion, was very ſuitable to the manner of 
© Ancient Germany, appears at leaſt from hence, that afrer that meer 
« free Eletion had been introduc'd by Hildebrand, all things in Ger- 


\ 


©jany were in Commotion and Diſorder. | 


CHAP. IX. 
The Fourth Head of Poſitive Law. 


| A ſhort Recapitulation of what has been provd.. An aftual Diſcharge of 


Oaths of Allegiance to J. 2. ſhewn from the Anthority of the Fudgment 
paſt. His Uſurping a Legiſlative Power : Leaving the Kingdom with- 
out providing for the Adminiſtration of Juſtice; and going into France. 
This confirmed by Raſtal, Lord Hobart, Juſtinian's Digefts. The Re- 
ſcript of Theodoſius and Valentinian. Pufendorf de Officio homi- 
.'nis & civis. #7s Elementa Juris prudentix. 7s Treatiſe de Jure 
Gentium. Grotius. Pufendorf de Inter-regnis. Knichen's Opus 
Pol. Philip Parzus. A particular conflideration of what the Learned 
" Knight, Sir R. Pointz ſays, ſeeming againſt thefe Authorities , but 
Jhewn in truth to confirm them, and to bring the Rules of the Civilians 
i "Foour fide. Thar the Crown came not by Right of Deſcent to the next in 
Blood, after the diſcharge of the Allegiance to ). 2. The Arguments 
' For the People's having been reftor d to that Liberty which they had be- 
fore the Settlement of the Crown, enforc'd from a particular Confidera: 
Zion of the State of the Settlement. Where it is ſhewn, how the word 
. Heirs may be lookt on as reſtraind in the firſt Settlement on Heirs, by 
 Gomezius his Rule. The Titles of H. 6. E. 4. H. 7. and H.8. His 
Jeveral Settlements, and their effefts inrelation to the Queens Mary 
and Elizabeth, and ). x. The Recognition to ]. 1, not extending to 
his Heirs. And queſtzond, Whether the Recognition was not his beſt, 
zf not ouly Title. With a modeſt Inference. 609 | 


1s mring 1 with due regard to all colourable Objetions, made 
'1t appear, 'That Allegiarice may in ſome Caſes be withdrawn from 
one who had been King, till the occafion 'of fuch Withdrawing, or 
Judgment upon 't. es ety | 
.:'And this I bave done, not only from the Equity, and reſerved Ca- 

ſes neceſſarily implied, bur from the expreſs Original and continuing 
Contra& between Prince and People ; which with the Legal Judica- 


tire impowered to determine concerning ''it, I have likewiſe ſhewyn, 
andexemplified by the Cuſtom of the Kingdom, both before the re- 
puted Conqueſt, and fince. . And have occaftonally proved, That tho 
Oaths of Allegiance may reach'to'Heirs, according to fpecial Liniita- 
tions, as was 26 He. 8. yet in'common intendment;” by Heirs of a 
King or Crown, 'no more is meant, than fach'as ſucceed to it according 
to the 'Law, poſitive, or implied. And 'that whoever comes to. the 
Crown upon &ither, Allegiance is as-much due to him by the Law o 
Go 


of the Engliſh Government. 


God and Nature, as it was to the nigheſt in Blood : Or to uſe the Sanderſon de 


words of Biſhop Sanderſon, * Dignity varies not with the change of 
* Perſons: Whence, it any Subject or Soldier fwear Fealty to his King 
<5r General, the Oath 1s to be meant to be miade unto them alſo who 
* ſucceed to thar Dignity. | 

And when the Crown continues in the Blood, this eſpecially by 
what I have above-ſhewn, puts the Obligation of Allegiance to the 
King in being, out of Controverſic, unleſs it can be made appear, 
that the Right of the former King remains ; or that there is ſome Ser- 
tlement of the Crown yet in force, which ties it ſtrictly to the next. 

I come now to prove, That the People of Erg/and are actually 
diſcharged from their Oaths of Allegiance ro F. 2. and were latclv 
reſtor®d to that Latitude of Choice which I have ſhewn to be their 
Or:ginal Right. 

The Lords and Commons having a Jucicial Power in this matter, 


> Obligarione 


Furament 
Left. 4 


as hath been prov'd at large ; their Exerciſe of this Power, in the na- 


ture of the Thing, determines the Right, unleſs an Appeal lies front 


them to ſome higher Court in this Nation : But that no Power can 
Icegally queſtion them or any of them in this matter, appears more 
particularly in that there is no Statute now in force, ( nor was ſince 
the Death of Car. 2. ) which makes it Treaſon ro con{pire to Depoſe 
a King, or actually to Depoſe him. Burt this 1s of the Nature of rhoſe 
Common-Law-Treaſons which are letr to the Judgment of Parliament. 
And they who are the only Judges of their own Actions have a pret- 
ty large liberty inthem, etpecially according to them who would in- 
fer the abſolute Power of Princes, from the tuppofition of no conltitu- 
ted Judges of their Actions. Wherefore the Defence of their Pro- 
ceedings might juſtly ſeem to be ſuperſeded, were it not for an ungo- 


 vernable ſort of men, who either cannot, or will not judg according 


tothe Rules of Right Reaſoning 3 but as they will hardly admit of 
any Doctrine as true, for which they have not the Deciſion of ſome 
Father or Council ; will believe no Action, not proceeding from their 
imperious DiCtates, juſtifiable even in Caſes of the utmolt neceſſity, 
for the preſervation of the true Religion and juft Laws, for which 
they have no warrant from the Examples of their Forefathers, or Opi- 
nions of Men, whoſe Books have paſt with their Allowance : Which 
oiten drives me to the ſeeming Pedantry of Quotations, to confirm 
the moſt obvious Conſiderations to which my .oun thoughts 
cd me. | 

The either open, or more covert Matters of Fact, inducing the 
Declaration of Lords and Commons, That F. 2. has broken the Ori- 
ginal Contra&t, I need not now inquire into. All People muſt own 


that he has, if they in the leaft attend to rhe Conſtitution of 


our Government, and how apparently he,by his general Diſpenfations, 
uſurp'd a Legiſlative Power tor the Deſtruction ot the Proteſtant Re- 
l:cion and Civil Rights ; which we were ina fair way of being Dra- 
goon'd out of by a ſtanding, Army, by degrees to have been rotally 
under Popiſh, or Complying, Offtcers. Yet it there were no more 
than his Leaving the Kingdom, without making any Proviſion tor 
keeping up the Juſticc-of it, and going into Fraxce, a Country trom 
whence all miſchiefs have of late Years flow'd upon us and qur Relt- 


ion, Who-can deny but this alone would have becn enough to let 
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him aſide? The going out of the Realm withour appointing a Cuſtes, 
was anciently in our Law a Diſcontinuance of Juſtice. 


quia extra Regnum Anglie progreſ. fecimus, nullo locum tenente noſtrum ſive Cuſtode Regni reliQto, &c. 


Hobart f. 155. 


Vid. Leges 12. 
Tab. de Magi- 
ſtar. 


Digeſt. lib.49. 
cit. 15. DeCap» 
t:vis & Poſtli- 
minio. Tranſ- 
fugz nullum 
poſtliminium 
eſt, nam qui 
malo Conſilio 
&Proditoris a- 
nimo patriam 
reliquit, hoſti- 
um numero 


habendus eſt, &c. transfuga autem non is ſolus accipiendus eſt 


eos cum quibus 


Imp. Theod. 
& Valentin. 
Czf. ad Volu- 
fanum Pre- 
fettum Pro- 
rorio. Digna 
vox eſt Maje- 
ſtate Regnan- 
- is, Legibus ad- 
ligatum ſe 
Principem 
Profiter1. 


And the Lord Hobart gives it as a Maxim, Ceſſa Regnare, ft now vis 
Judicare : © Ceaſe to Reign, if you will not judg, or maintain the 
* Courſe of Juſtice. 

Many, I know, upon theſe Queſtions rather regard the Civil Law; 
and that, Iam ſure, gives a home thruſt, in the Caſe of deſerting 
one's Country, and going into ſuch an one as France 15 to our Nation, 
tho it has been in too ſtrit Alliance with our Kings. 


« 


The Digeſts ſay, 

© A Deſerter has noRight of being reſtored to his Countrey : For 
* he who left his Countrey with anevil and treacherous mind, is to be 
* held as an Enemy, &c. Bur we are fo take not only him for a De- 
* ſerter, who runs over to Enemies in time of War, but alſo during a 
© Truce: Or, Who runs over to them with whom there is no Amity, 
* either after undertaking to be faithful to his Country, or elſe under- 
* taking to be faithful to the other. Either of which ſenſes the words 


© will bear. 


, qui aut ad hoſtes aut in bello transfugit, ſed ad 
nulla amicitia eſt fide ſaſcepri transfugir. ; 


*Tis likely to be faid, That this out of the Civil Law is improper- 
ly applied to the Prince, who according to that, is exempt trom all 
Laws. 

But I would defire ſuch, beſides what I have obſerved upon the Romay 
LexRegia,to read theReſcript of Theodofius andYalentinian,wherein they 
thus declare : * *Tis an Expreſſion ſuitable to the Dignity of one that 
* Reigns,to profeſs himſelf bound by theLaws.Our ownAnthority does 
* ſo depend upon theAuthority of Law. And in truth for the Governing 
* Power to ſubmit to Law, is greater than Empire. And by the Pro- 
* mulgation of this preſent Edit, we make known to others, what 
* we will not allow our ſelves. 


Adeo de auQoritate juris noftra pendet auRoritas : & re vera majus imperio eſt ſubmuttere Legibus 


principatum. Et oraculo preſentis EdiQti, quod nobis licere non patimur aliis indicamus. 


That F. 2. had before his Departure, broken the Fundamental Laws, 
and that now he not only ceaſes to proteR, but before the Judg- 
ment paſs'd upon the Breach, was in a Kingdom which fo» 
ments and ſtrengthens a Rebellion in Zrel/and, parr of the Domini- 
ons belonging to the Engliſh Crown, I think no body will deny. Nor 
till they can anſwer what I have ſhewn of the mutual Contract, con- 
tinued down from the firſt Ere&ion of the Monarchy here, ought they 
to deny, that he thereby broke the Original Contra, which 
bound the People to him, and him tothem. What reſults from this 
Breach, is now more particularly to be conſidered. That it is a Diſ- 
charge from all Allegiance to him requir'd by any Law, and confirm- 


ed by any Oaths, is evident, not only from the former _ 
ut 


of the Engliſh Government. 


but from the Condition going :!ong with ſuch a mutual Contrat, as I 
have prov'd to be with us becween Prince and People. Or rather ro 
uſe the Words of the Learned Pufendorf, 

*The Obligation is not ſo much diſſolv'd, as broken off, by the 
© perfidiouſnels of either Party ; for when one dces not perform that 
*which was agreed on, neither 1s the other bound to performance : 
© For the Prior Heads of things to be perform'd in Contracts, are in 
* the ſubſequent, by way of Condition. As if it ſhould be faid, I will 
* perform, if you will pertorm firſt. | 

This he more fully explains in another Book, where he diſtinguiſh- 
es between an Obligation zmperfeftly mutual, as he ſuppoſes it to be 
between an Abſolute Prince and his Subjects ; and one perfedtly mutual, 
as he takes it to be, where the People have conferr'd a Power on any 
Terms. | 
Of ſuch Obligations, he ſays, 

* Theſe, ſince they have a mutual reſpe& to the things agreed on, 
* and ſuppoſe mutual Faith 3 it is evident, That if one Party violate 
* the Faith which he plighted, the other is no more bound : And 
© therefore he is not perfidious, who ſtands not to thoſe Contracts 
* which the other has broken. For all the Heads of one and the 
* ame Contract run into each other by way of Condition, Sc. 

In that Book of his which is counted the Standard of the Law of 
Nations, he aſſerts it to be lawful for Subje&s to oppoſe their Prince 
by Force ( which is a ſufficient departure from Allegiance ) if he 
goes about, Modum habendi poteſtatem immutare, 3. e. to change that 
Manner in which he, by the Contract, enjoys the Power, from leſs ro 
more abſolute. 

And in his Tra& de 1nterregny, cited above, he allows of this 
*If the King abdicate all Care of the Commonwealth, becomes of an 
* hoſtile mind towards his Subjects, or manifeſtly departs trom thoſe 
*Rules of Governing, upon the obſervance of which, as upon a Con- 
* dition the Subjects have ſuſpended their Obedience. 

Nor is the German Author, Xnichin, leis plain ; whoſe Words are, 

* If the Magiſtrate have abſolute and full Majeſty, due Subjetion 
* ought by no means to be denied him, tho he be impious ; Nor may 
© he be caſt out, and another ſubſtituted in his room : Much leſs can 
* a new form of Government be introduced. But it he were Conſti- 
* tuted by the People under certain Patls and Promiſes ſworn to him by 
* the People, and therefore is bound to certain Rules of Laws, and ei- 
* ther to do or avoid any thing contain'd in thoſe Contracts, whe- 
* ther Fundamental Laws, or things particularly concerted, ( as for 
Example, the Emperor in our Empire: ) They not being obſerv'd, 
* bur ſtudiouſly, enormouſly, and obſtinately violated ; the hopes of 
* amendment, after many of the SubjeAs Prayers and Admonitions, 
* plainly vaniſhing ; he may rightſuly be removed by the States and 
* People, Sc. The Reaſon is, becauſe he was Promoted to the Go- 
* vernment by ſuch Agreement, and that ſworn to, according to the 
©Laws of the Agreement or Contract: The Nature of which con- 
* ſiſts in this, That if that Party for whoſe ſake or cauſe they are 
* Conſtituted, violate them, the other Party, of very Righr, is freed 
* from the Obſervance of thoſe things which are granted by ſuch 
« Laws. s | 

Nor 
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Nor does Philip Pargus come ſhort of this, in his Defence of his 
Father David, where he ſpeaks very particularly oi the Effe& of the 
mutual Compact. | 

. What is faid by the Learned Knight Sir Robert Poyntz, to difable 
ſuch Authorities as I have Cited, in truth confirms them. 

The Doctrine of the Civilians, concerning the nature of Contradts, 
he handles with Judgment ; but if he fails in applying their Diſtin. 
ions, the Foundation of our Government being different from that 
which he goes upon, then he will prove an Authority on my fide. 

*The Doctors of the Law, ſays he, are much perplexed in ccbating 
* theſe two Rules in Law, One 1s, That z# vain he requireth the per- 
* formance of a promiſe or contratt, to whom he refuſeth the performance 
* of that which he ought on his part to perform. The other is, That a 
* Man 7s wot bound to perform his Oath, if that be n'r performed jn con- 
* fideration whereof he did ſivear. And unto theſe Rules they aſſisn 
* divers Exceptions and Limitations : One is, That [regu/arly] ab; c:n- 
traflus eſt perfeftus, Sc. and a mutual Obligation ariſes, "ts not reſcind- 
ed by the failure of either Party : And that in contrattibus innominatis, 
* Innominal Contracts, ſuch as are without any Condition expreſſed, 
* it is not lawful agere ad reſolutionem Contraftas, to at towards the 
* Diſſolution of the Contract, by reaſon of a Contravention on one 
* fide, ſed vel ad- implementum contradtas, wel ad intereſſe ; but either 
* towards the compelling performance, or the obtaining fatisfaRtion 
© for the breach. | 

The Contra&t between Prince and People, he ſuppoſes to be both, 

x. A pertect Contract, and 

2. An innominal one ; | ; | 

Conſequently indiffoluble, notwithſtanding any Breach on the King's 
ſide. But if it be look'd on barely as a perfect Contract, without 
Conſideration of its being without Condition expreſſed ; by the fame 
Reaſon, even the Rebellion of a Subject would not diſcharge the King's 
Duty to protec him, any more than the King's ſubverting the Con- 
ſtitution will diſcharge the Subjeds Allegiance : Which ſhews, that 
this is meant only of Inſtances which are not of the Eſſence of the 
Contract. And this is implied in reſtraining the aſſertion with the 
word [ Regularly], to Matters within the ordinarily Rule, 

But conſider theſe ſeverally, 

r. By perfect Contracts, muſt be meant ſuch, wherein the Obliga- 
tions are fixed and compleated at the beginning, or from the nature 
of the Relation entred into. And he ſays notwithſtanding, * The 

* Diſtinftions and Limitations in Contracts and Obl:gations Civil, all 
* agree, That in thoſe Duties which are mutual by the Laws of God 
* and Nature, as between the Father and the Son, the Husband and 
* the Wife, the Lord and his Vaſlal, the Prince and his Subjects; the 


© breach of Duty in the one, is no diſcharge unto the other. 


. Not to obſerve how extenſive he makes that Law of God or Na- 
ture which aſcertains the Lords right over his Vaſſal, and the Princes 
over his Subjects, I much queſtion, Whether all- agree that his Rule 
holds in ſuch Caſes as deſtroy the very nature of the Relation, as the 
Adultery of the Wife, or the like: However himſelf yields that there 
may be an Obligation ſuperiour to theſe ; for having produced Exam- 
ples of Paſlive Obedzence, he fays, *We cannot here ground an Argu- 


* ment 


a. + th. «a «a 


of the Enghſh Government. 
© ment for juſtifying obedience to all Tyrants and invaders of our Country. 
Omnes enim omnium Charitates una Patria complexa & ſupergreſſa eſt, &c. 
filius fine ſcelere, Proditorem Patrig, licet Pater fit occidit. In omni tem- 
pere bellum gerendum fit pro Defenſione ſui, & Patrie, & Legum Pa- 
Fr1de. | 

* For our Country alone comprehends, and goes beyond, all private 
* affections. A Son, withour fin, kills a Traitor to his Country, tho 
© he be his Father. At all times War may be waged in Defence of ones 
{clf, ones Country, and the Laws of ones Country. 

He owns expreſly, that Obedience 1s ſo far trom being due to a 
Tyrant, that it is not juſtifiable. And he could not but know, that 
the Civilzans, whoſe Rules. he receives and applies, under this Apella- 
tion include as well one who ( a ) having a lawful Title ro Power 
uſes it unjuſtly, as one who ufurps Power without any Title, or other 
than what 1s unjuſt and illegal, 

Wherefore, ſince he makes no Diſtin&ion of Tyrants, 'tis not to be 
doubted, but he, with the Czvz/zans, particularly the Learned Barto- 
las, diſcharges all Obedience, and conſequently Allegiance, the Legal 
tye of Duty, to a Tyrant in the exerciſe of Power, as well as in 
Title. Of both theſe, Bartolzs, as a Judicious Author, repreſents his 
ſenſe ; held, That Obedience 1s not due to them ; but that they are 
to be thruſt out of the Government. 


juris ſent tirul}, alteram exercitii ſive uſts vocat. Tyrannus titulo 1s ef, inquit, qui fine ullo jure 
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minim@ legirimo rirulo Principatum invadit; Tyrannus exercitio five uſu 1s eft, qui lJegitimum quidem jus ad 


principatum haber, ſed eum injuſt> & contra Leges exercer. 
ſequium non deberi : Sed & Magiſtraru deturbandos elle. Ib. f 249. 


And the deſervedly eſteemed Great Man, Mornay du Pleſſs, in. his 
Treatife of the Church, cites Zabarel, Baldus'and Bartolas for.the ſame 
diſtintion of Tyrants. Nay, obſerves that theſe Lawyers, tho Papiſts, 
held, that even Popes might be Tyrants, 1n either of theſe refpedts. 


2. As to the innominal Contrafts, Sir Roger's Rule is, That the Breach 
of one, will not juſtity the other, to proceed towards the diſſolving 
of the Contract, which comes not up to any Caſe which does 7p/ſo 
faito diſlolve it. Beſides, this notwithſtanding, there may be either a 
Diſſolution of the Contract, a compelling to perform, or ſatisfaction 
taken. According to which in all Caſes wherein the two laſt are in- 
ſufficient, a Diſſolution of the Contract ought or may follow. But 
farther, the fixt Obligation of the Subje&t, whatever the King ſhall 
do contrary to the Contra, is by him founded upon the ſuppoſition, 
either that the People of Enz/aud have transfer'd the Power of the 
Nation to their Kings, as abſolutely as he ſuppoſes that the People,of 
Rome had done to their Emperors ; or rather that W. x. made a Con- 
queſt of this Nation. | | 


©If, fays he, we cannot find any Law or Reaſon, that the Romans 
© or any other People, who-had in them the Supream Power, . could, 
* after they had transferr d this Power to Kings, and elefed them, real- 
* ſume this Power again, and when z7t doth pleaſe them, depoſe their 
* Kings, or limit and reſtrain their Power by vertue of an habitual 
* Power ſtill remaining in the People, as is ſuppos'd ; then Lys 
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Vid. rhe pu- *Ty we cart find no Right 1a the People, or in any Societies or Com. 
; ment whe? © munities of People, to Depoſe,Reſtrain, or Limit Kings of hereditary 
"reed againſ® * Succeflion, eſpecially thoſe who have not their Right from the People, 

_— * but by Congue/t, as in England. 
1” * From ſuch Kings of Hereditary Succeſſion and Rigit, all Juric. 
* ditions do proceed, and in them reſide; and unto them they re. 
* turn, ſay the Lawyers, Rex et lex animata : And lis Office and 
* Function is, 1ndefinens conſulatus. All other Rights and Liberties 
* whatſoever, have been, as in other Kingdoms, at the Will and Mercy 
* of the Conquerors of our Iſland, the Romans, Saxons, Danes, Nor. 
* mans: Our Rights and Liberties contain'd in Magna Charta erant- 
* ed and confirmed by divers Kings,after much effution of Blood we,nor 
* our Anceſtors did, nor could ever claim by Yirtue of any Reſern. 
tron. made by the People, or any others, when they were Conquer. 
Neither by any Original Right inſeparably inherent and veſted in the 

People, and from them deriv d. 
Here 'tis obſervable, | 

1. That tho Sir Roger will not have any 0rig/na/ Right to be inſepa- 
rable from the People ; yet he owns, that in ſome places they may 
have Elected Kings, and have had Supream Power in them, till they 


| Sherringham's transferr'd it to their Kings : Contrary to Mr. Sherringham, who to 


SERTY - make his Court qt the coming in of C. 2. held, that all Authority is 

P. -41 bona originally in Kings, or other Supream Magiſtrates themſcives, intmedi- 

diately from God, Tanquam in p2mo creato Subjects, as in the 

firſt created Subject. | | 

2. Sir Roger with that Divine, holds, that IW. i. obrain'd the Crown 

Sher. p.53- by Conqueſt. Mr. Sherringham indeed owns,that there was a compr/ition 

ard agreement ; but will have it, that this was no# 74/7 after a Yiftory : 

as if the Victory over Harold made a Conquelt of the Nation. Of 
which, more in its place. 

3- Sir Roger goes no more beyond our Caſe, when he argues upon 
ſuppoſition of a total Tranſlation of the Power, whereby a People or 
Nation is Govern'd, than he does in arguing againſt the People's Re- 
aſſuming this Power again, and Depofing their Kings, When it doth 
pleaſe them, | | 

4. Sir Roger's Argument upon a Suppoſition of either a total Tran- 
ſlation of the Power, or Conqueſt, as much deſtroys the Power of 
Reſtraining and Limiting, as of Depoſing Kings. If it be faid, That 
'tis all to be intended only of Actions of the People, without the 
Conſent of their Kings ; if he will allow that Kings may by their own 
Conſent be ſet aſide as well as Limited, then whatever voluntary 
Actions of theirs imply a Renunciation of Government , will as 
much. diſcharge the Subjects, as their expreſs Conſent. 

He admits, that where there is noſuch 7otal 7ranſlation of the Power, 


Sir Roger and no Conqueſt, the People may. claim Liberties by virtue of a Reſerva- 


Poyntz, p. 86. #208. And then he brings the C7vi/iaxs to our fide, according to whom 


he confeſſes,, That © /» divers Promiſes and Tranfaftions, and in 
* Leagues and Truces(yet,ſays he,this of Truces is much Controverted) 
* the Breach of one Party is holden to be a Diſcharge of the other trom 
c R A : R 
© the whole Obligation : Upon this Reaſon, 
Quia fingula capita conventionis inſunt convegtioni per modum mutue? 
contemplations, & correſpetive pofita ſunt, nec debet contraitus claudicare 
ex 
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ex uni parte, ex uno latere, & fidem frangenti fidem non eſſe ſervandam : 
quod dictum referendum eſſe ad unam eandemque conventionem,& ad ea que 
und eademque ſponſione comprehenſa ſunt, & in promiſſionibus quar#m al- 
tera alterius causd fafta eſt, cum connexorum fit unum idemque judicium ; 
f ſed ſecus eſt in diverfis & ſeparatis. 

* Becauſe all the Heads of the Agreement are included in it by way 
*of mutual conſideration, and are plac'd with reſpect to each other. 
* Nor ought a Contract to be lame on one part, on one ſide. And that 
(Faith is not to be kept with him thar breaks his Fairh. But rhat this 
&;s to be referrd to one and the fame Agreement, and to thoſe things 
* which are comprehended in one and the fame Sponſion, and in pro- 
$ miſes, cne of which is the caufe of the other ; being of things cen- 
© join'd, there is one and the fame Judgment - But it is otherwiſe in 
* things diverſe and ſeparated. 

Upon the ſuppoſition that W. x. made a real Conqueſt of the Na- 
tion; and that if he gave Terms, 'twas not till after a Conqueſt, I 
muſt own that no help can be had from theſe Rules: Bur if, on the 
other ſide, he was at firſt received upon terms, and had no right to 
govern the Nation till thoſe terms were ſetled, then I think I need 
not ſo far queſtion the Reader's Judgment, as to make particular appli- 
cation of theſe Rules to our Caſe with the late King. 

But notwithſtanding the Diſcharge from Allegiance to 7. 2. ſome 
will urge, That it continues to the Perſon that ſtands next in Bleod. 

Againſt which, I doubt not but T ſhall offer full Evidence. For, 

x. [f, as I have ſhewn, the Promiſe to the King himſelf be Condi- 
tional, and his Intereſt determines by his Breach of the Condition ; 
be the Condition precedent, in which caſe no Intereſt is veſted till 


QI 
Vid. the ſame 
nPutend. ſup. 
£. 87. 


Vid.Brook nr. 
Condition, n. 
67. 


Performance : Or ſ«bſequent, in which,the Breach diveſts what before - 


was fetled : What Intereft can the Heir have in a Conditional Eſtate 
determined by Breach of the Condition? And fince it has been made 
appear, That the Heirs of a King with us, take not as Purchaſers by 
an Original Contract, (upon which there might be ſome pretence of 
an Intereſt veſted in them, independent on their Father's Title) ; but 
they who can be ſaid to have ſucceeded without an immediate Choice, 
did it by virtue of ſubſequenr Settlements, entirely depending upon 
the Original Contract, continuing down to their immediate Ance. 
ſtors reſpeQively ; If that Contract be diffolv'd, what can ſupport 
the Settlement 2 Can the Agreement for the benefit of a King and his 
Poſterity, be ſuppos'd to be other, than that if he govern them as 
King, performing the Eſſentials of the Contract on his part, he and 
his Deſcendants ſhall enjoy the Crown ? Can it be imagin'd that this 
was made for the ſeparate benefit of the Heir, without regard to the 
Anceſtor's Performance 2 Or is it to be ſuppes'd in the nature of 
the thing, that the People would have made ſuch a Contract, where- 
by, after being juſtly diſcharged from their Allegiance to a King, and 
having acted purſuant therero, they ſhall enable a Succeſflor to re- 
venge his Anceſtor's Quarre|> This were ſuch a Contra@ as that 
which the Lord Clarendon aſſures us, if never ſo real, can never be ſup- 
pos'd to be with the intention of the Contraftor. And Grotius argues 
againſt a King's Power of aliening his Kingdom, . from hence, that 
this is not to be preſum'd to have been the will of the People in 


conferring the Power. And in another place he ſays, © Right is - 
"r0 
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Grot.ſup.p.64. © to be meaſured according to the Will of him from, whom the Right 
* ariſes. 
2. The Power of the King, as Forteſcue has it, and the Authorities 
above plainly evince, is a Populo effluxa, © derived from the People. 
And the Intereſt of F. 2. being determined, he yet living, ſo that 
Vid. 11 H6£. there can beno Heir to him, or of his body ; What tinders the opera- 
go po tion of the known Rule in Law, That where there 15 no Remainder 
mainder£415. £0 take citc at the determination of the particular Eſtate, it ſhall 
revert to the Donor 2 Which in this Caſe is manifeſtly the People. 
If it be ſaid, That this Rule ſhall not extend to the Deſcent of the 
Crown, which differs from common Inheritances; I dare ſay, No man 
can ſhew any difterence, but what is more ſtrong for the Peoples 
Choice. For whereas common Eſtates are for the benefit o: them 
who have the preſent Intereſt, the Crown is a Truſt for the benefit of 
the People. EY 
3- The ancient Statute above-mentioned, of which the Lords and 
V.ſup. Knigh- Commons mind A. 2. upon his Male-adminiſtration, fays, That for 
ton £ 2683. the Cauſes there expreſt, they may with the common Aſſent and 
Conſent of the Nation, ſet upon the Throne in his ſtead, propinguzorem 
Nota.Not aliquem de ſtirpe Regia: © Some body of Kin to the King, of the Stock 
Proumum- Rygyal. If theywere tied to the next, it certainly would have been 
proximum : Beſides, the word aliquem ſhews a Latitude. And-accord- 
ing to this, upon R. the ſecond's being Depoſed, ZZ. 4. claimed the 
Rot. Pal. : 4. Crown, Als deſcendit be ryght Lyne of the Blode comeynge 
4. N. 54 fro the gude Lozd Henry Therde, But becauſe this, withour 
conſideration of his Merits in reſcuing them from R. 2. entituled him 
to the Crown, no more than another of the Blood ; therefore the 
Ib Lords and Commons drew up an Inſtrument purporting their 
0578 Eledlion. 
4. But admit none of the foregoing Arguments were enough to 
ſhew, That upon Fames the ſecond's Abdication, or at leaſt loſing his 
Intereſt in the Government, rhe People of England were reſtor'd to 
that Liberty which they had before the Settlement of the Crown, 
which was in force till the Original Contract was broken by him ; yer 
T conceive the particular Conſideration of the ſtate of the Settlement, 
might afford ſufficient Argument. + 
=. Henry the Fourth, Fifth, and Sixth, if we believe Dr. Brady, held 
my -_ the Crown by Uſurpation : Yet the earlieſt Settlement of the Crown 
£ 25. farther than the firſt Son or Grandſon, was in the time of #7. 4, Nor, 
as I ſhall ſhew, was the Crown enjoyed by F. 2. under better Title 
than they had. Z. 5. and 6. came in under an Entail of the Crown ; 
: 7 H. 4. confirm'd 8. The miſgovernment of - 7. 6. having given oc- 
+ pay _-— cafion to Richard Duke of 7ork of the Blood-Royal, and Elder-houſe, 
+20 to aſſert the Peoples Rights, not his own , Henry and the Duke, with 
the Conſent of the Lords and Commons, come to an agreement in 
Parliament, That Richard and his Heirs ſhould enjoy the Crown after 
the Death of Zexry. Tho here the word Hezrs is mentioned with- 
out reſtraint, yet conſidering that it is the firſt time that ever the 
Comerins de Crown was ſetled fo far, I know not whether it is not to be taken 


Qualitatibus With Gomezzus his Reſtriction, of an Uſutrutuary or Emphyteutical 
ContraQtu- 

um , f. 319. Hottomanni Com. de Verbis Juris uſus-fruQus eſt jus alenis rebus utendi fruendi, ſaly? re. 
rumſubſtantia, Emphyteuſis. BY 
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Eſtate ; of the laſt of which, much of the fame nature with the other, 
he ſays, IF it did not uſe to be granted to more than the firſt, ſecond, 
«* orthird Heirs, the mention of Heirs ſimply, ought to be reſtrain'd 
* to thoſe only ; becauſe the Nature or Quality: of the thing granted, 
* ought to be attended to. 

After the Death of Rzchard Duke of York, his Son Edward the 
Fourth, as I before obſery*d, t2ok the Government upon him, as for- 
feited by breach of the Covenant eſtabiſhd in Parliament. However, 
H. 6. being ſect up againren Years after, gets that Settlement by which 
E. 4. was to have benefit, to be revok'd, and the Crown to be cn- 
tail'd on his Iſſue 3 the Remainder to the Duke of Clarence, younger 
Son to the Duke of Tork. Afterwards FE, 4. having ſucceſs, revives 
the Settlement 39 #7. 6. Only that he attaints 7. 6. with others of his 
Party. Which Attainder was remov'd x Z. 7. and declar'd contrary to 
due Allegiance, and all due Order. And not only the Attainder, but 
that Act of Parliament it ſelf was revok'd. So that hitherto there had 
been no Title inthe Heirs of Richard Duke of Tork, or of Edward 
the Fourth, but what was deriv'd under the Settlement of FZexry 6. 
call'd an Ulurper, and Edward the Fourth's Treaſon depriv'd him of 
the Benefit even of that Settlement. 

H. 7. lndeed married the eldeſt Daughter of E. 4. But before that 
Marriage, having conquer'd Rzch. 3. he claimed the Crown, as his 
Words in Parliament were, Tam per juſtum titulam hereditantig ; 
quam per wverum Dei judicium, in tribuendo fibi Viftoriam de inimico 
ſo ; © As well by juſt Title of Inheritance, as by the true Judgment 
* of God, in giving him the Vidtory over his Enemy. 

If it be ask'd, how he could have a Right of Inheritance, when the 
Danghter of F. 4. and his own Mother were alive ; it ſeems in the 
Judgment -of that Parliament, That E. 4. having ated contrary to his 
Allegiance due to #. 6. he and his had loſt the Benefit of the Settle- 
ment reviv'd by his ſucceſsful Treaſon ; and that this was loſt, even 
before the Revival was deſtroy'd by Pafliament. And then, tho' Z. 7. 
could not come in without an Election ; yet he, as /Z. 4. before, might 
have a fort of Inheritance ; according to a very witty Author, who 
ſpeaking of the Kingdom of 7ſrael, ſays, Concludere licet, regnum Iſrae- 
lis, fi ſtiFpem ſpettas, hareditarium certe fuiſſe; at ſane fi perſonas, om- 
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zino eleftivum ; © We may conclude, That the Kingdom of 7ſrae/, if dami,p. 119. 


« you look at the Stock, was certainly Hereditary ; but ifat the Per- 
« ſons, altogether Elective. 

Be this as it will, the Lords and Commons fo far regarded King 
Henry's Claim, that they not only receiv'd him for King, but it was 
enacted by the Authority of the then Parliament, That the Crowns of 
the Realms of England and France ſhould reſt in him and the Heirs of 
his Body lawfully coming, perpetually ; aud is NONE OTHER. 

When they had rhus done, the Commons requeſted the King to 
Marry Elizabeth Daughter to E. 4. that by God's Grace there might be 
Hue of the Stock of their Kings. So that this wasonly to preſerve the 
Royal Blood, not to giveany new Countenance or Confirmation to his 
Title. 

HT. 8. enjoy'd the Crown, not as Heir to his Mother, but under the 
Settlement upon Z. 7. Nor can it be faid, that he was in by Remitter, 
ſince that Act under which his Mother ſhould have deriv'd, was Re- 
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peal'd: And had it ſtood in force, yet it would not have made the Fj. 
tle more Sacred ; unleſs it can be ſhewn, chat rhe Mother had a Title 
prior to the Act cf Settlement 39 7. 6. the contrary ro which appears 
by the former Account, from Law and Hiſtory, 

FT. 8. procur'd ſeveral Settlements of the Crown, according as Love 
or Jealouſie prevail'd in him. In the 25th ot his Re;gn, 'twas ſettled 
upon Himſelf, 3nd the Heirs Male of his Body, Iawtully begotten on 
Queen Anre,&c. declaring the Marriage with Queen Xatherine unlaw. 
ful ; Remainder to the Lady Elizabeth, Remainder to his own Right 
Heirs, 26 H. 8. an Oath wasenjoyn'd for that purpoſe. 28 77. 8. rhe 
two former Aqts 25 & 26 are Repeal'd, the Illegitimation of Mary 
Daughter to Queen Fatherine is confirmed ; the like declared of FJ: 
zabeth Daughter to Queen Amne; and the Crown entail'd upon his 
Heirs Males by Queen Fane, or any other Wiſe ; Remainder to Heirs 
Females by that Queen, or any other lawful Wite ; Remainder to ſuch 
Perſon or Perſons, and according to ſuch Eſtates as he ſhould appoint 
by Letters Patent, or by Will. 35. the Crown is ſettled ſubje& to ſuch 
Conditions as the King ſhould make, according to the Power there 
given ; firſt, upori Prince Edward, and the Heirs of his Body : the Re- 
mainder, in like manner, upon the Ladies Mary and Elizabeth, and 
the Heirs of their Bodies ſucceſſively, without taking off” their Illegi- 
timations. And the fame Power is given of diſpoſing by Letters Pa- 
tent, or by Will, as by the Statute 28. for which a memorable Rea- 
ſon is given in both Acts; Leſt if ſuch Feirs ſhould fail, and no Pro= 
wviſton made in the King's Life, who ſhould Rule and Govern this Realm, 
for lack of ſuch Heirs, as in thoſe Adts is mentioned”, that then this 
Realm ſhould be deſtitute of a Lawful Governour. E. 6. ſucceeded ac- 
cording to both thoſe Ads : After him, Queen Mary, by the laſt ; 
who, at her coming to the Crown, could not be looked on as of the 
Right Line, becauſe of the Acts which Illegitimated her ; and be- 


ſides, ſhe was but of the Half blood to E. 6. to whom ſhe ſucceeded. 


But in the firſt of her Reign, -the ſame Parliament takes off her Ille- 
gitimation, and repeals the Acts 25 & 28 #7. 8. And in this the 
Parliament feems rather to provide for the Honour of her Deſcent, 
than ( as Dr. Brady would have it ) to declare the Succeſſion to be 
in Inheritance by Right of Blcod. Whatever might be the fecret In- 
tention, I am ſure there is no ſuch authoritative Declaration : And 
the Ats 28 & 35 77. 8. ſeem to fay quite the contrary. 1 & 2 P. 
M1. though there is no dire Settlement, it* is made Treaſon to 
compaſs the Deprivation or Deſtruction of K. P. during the Queen's 
Life ; or of the Queen, or of the Heirs of her Body lawfully be- 
gotten, Queen Elizabeth ſucceeded by vertue of the Limitation 
35 7.8. And though Baſtardiz'd by the Statutes 28 ZZ. 8. and 
x M1. and but of the Half blood both to E. 6. and Queen* Mary, 
yet her firſt Parliament declares, That ſhe 1s Rightly, Lineally, and 
Lawfally deſcended and come. of the Blood Royal of this Realm; 
to whom , and the Heirs of her Body, the Royal Dignity , &c 
are and ſhall be united: And Enaqts, That the Statute 35 2.8. 
ſhall be the Law of the Kingdom for ever. Bur the Fee of the 
Crown not having been diſpoſed of , according to the Power given 
by the Statute 28, and repeated 35 #7. 8. And the 25, whereby 
it was limitted in Remainder_to the Heirs of Henry rhe Sth. be- 
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ing repealed ; upon the D:ath of Edward the 6th, and the Queens, 
Mary and Elizabeth without Iſſue, there remaining no Heirs of the 
Body of H. 8; in the Judgment of twoParliaments, the Realm was 
deſtitute of a Lawful Governour, 

Indeed, according to the At of Recognition, r F. 1. the Crown 
came to him, being /ineally, rightfully, aud lawfully deſcended of the Bo- 
dy of the moſt Excellent Lady Margaret, the eldeſt Daughter of the moſt 
Renowned King Henry the Seventh, and the High and Noble Princeſs, 
Queen Elizabeth his Wife, eldeſt Daughter of King Edward the Fourth: 
The ſaid Lady Margaret being eldeſt Siſter of Xing Henry the Eighth, 
Father of the High and Mighty Princeſs of Famous Memory , Elizabeth 
late Queen of England. | 

Tho rhis pompous Pedigree, to avoid all Objections, goes as high as 
E. 4. the Derivarion of Title , as appears above, can be no higher 
than from the Settlement x #. 7. Nor does this At x F. make any 
additional Proviſion ; but indeed ſeems to flatter the King into a Be- 
lief, that there was no need of any ; telling him, That they made that 
Recognition as the Fir/t-fruits of their Loyalty and Faith to him, and his 
Royal Progeny and Poſterity for ever. Bur neither then, or ever after, 
till chat in this preſent Parliament, did the People make any Settle- 
ment of the Crown, but it continued upon the ſame Foot as it did 
1 #7. 7. when it was entirely an Act of the People, under no Obliga- 
tion, but from their own Wills. And it we ſhould uſe Sir Robert 
Filmer's Authority, * Impoſſible it is in Nature for Men to give a Law 
© unto themſelves, no more than it is to command a.Mans ſelf in a 
* Matter depending of his own Will. There can be no Obligation 


x Jac. I. C.1. | 


Sir Robert Fil- 


mer's Power of 


Kings, f. 1. 


© which taketh State from the meer Will of him that promiſes the 


© ſame. 

Wherefore, to apply this Rule : Since the People that is now, in 
common preſumption 15 the ſame with that which firſt ſettled the Suc- 
ceſſion, and ſo are bound only by an Act of their own Will ; they have 
yet as arbitrary a Power 1n this Matter, as Sir Robert and his Follow- 
ers contend that the Prince has, whatever Promiſes or Agreements he 
has entred into. 

But not to lean upon ſuch a broken Reed, nor yet to make thoſe 
many Inferences which this plain State of the Settlements of the 
Crown might aftord ; Three things I ſhall obſerve : | 

x. If the Settlement made 1 #. 7. who was an Uſurper, according 
to the Notion of Dr. Brady,and his Set of Men, was of no force; then, 
there being no Remainders, ſince limited by any a&t,but what are ſpent, 
and no deicendants of the whole Blood from Elizabeth, Daughter to 
E. 4. and Wile to /Z. 7. but by Daughters, the eldeſt of which was 
Married into Scotlayd; If Adtsof Settlement could not alter the 
Right of Deſcent of the Crown, neither Queen Mary, nor (Queen 
Elizabeth had Right, bur after the death of E. 6. it belonged to the 
Scotch Family. And if Acts of Settlement could diſpoſe of the Crown, 
and it ſhould appear that from the time that the limitation came to 
a Foreigner not nam'd in the Settlement, nor the immediate iſſue of 
a King or Queen of England, it was ſpent in the. eye of the Law ; 
then of neceſſity the People muſt have had Power of Chuſing, or there 
could have been no lawful Government ſince Queen Elizabeth's time, 
when the laſt Settlement was ſpent, except what is now made. 


2. The 


Vid. Pufend. 
de Interregn. 
ſup. p. 288, 
289, 


Tbe Fundamental Conſtitution 
2. The Declarations of two Parliaments, 28 and 35 #7. 8. fully 

ballance the Declaration x Fac. x. if they do not turn the Scales ; con- 

ſidering, that the Judges in the later Times feem to have had lefs Law 

or Integrity than they had in Z. the Eighth's. I will not take upon 

me to determine which was the Point of Two that they might go upon. 

r. That a Government ſhall not paſs by Implication, or by reaſon of a 

dormant Remainder. But there having been ſo many Alterations ſince 

the Settlemerit r #7. 7. .and the whole Fee once diſpoſed of, nor ever 

any expreſs Reſtitution of the Settlement x #. 7. the People were not 

to think themſelves obliged to a Retroſpect: "Tis evident, at leaſt, 

that they did not. Or, 2. Perhaps they might queſtion, whether 

73.6 this was a £Rey were oblig'd to receive for Kings the 1Jue of Foreign Princes, 
2reſtion in 2, ſince there was no means of being ſufficiently inform'd of the Circum- 
Elizabettrs , ſtances of the Birth, neither the Common, or any Statute-Law af- 
> Hm Fad fording any Means of proving it, as appears by the Statute 25 Z. 3. 
Lethington, which for the Children of Subje&s only, born out of the King's Al- 
— legiance, in Caſes wherein the Biſhop has Conuſance, allows of a Cer. 
Cecil, Secrerary tificate from the Biſhop of the Place where the Land in queſtion lies, 
zo 2. Eliz: = if the Mother paſs'd the Seas by the King's Licenſe. But if our Kings 
'f +he nip: of Or Queens ſhould upon any occaſion be in Foreign Parts, 'tis to be 
rhe Ref. £.269. preſum'd, that they would have with them a Retinue ſubject to our 
Ts app Taws, who might atteſt the Birth of their Children, and be puniſh'd 


arther from the 
_— he if they ſwear talſly. 


end of the Ap- 
pendix, which ſecms to admit, That the Right to the Crown would have been in the iſſue of the younger Daughter, being 


born in England, if the Birth had been without blemifh. 


Stat. 25. E.3: Wherefore, 25 E. 3. 'tis declar'd to be the Law of the Crown, That 
the Children of the Kings of England, ENFANTZ DES ROYS, 
as the:Record has it, i» whatever Parts they be born, be able, and 
ought to bear the Inheritance after the Death of their Anceſtors. Yet 
this is moſt likely to be meant of thoſe private Inheritances which any 

_ of the Kings had, being no part of the Demeaſns of the Crown ; 
ſince the Inheritance of the Crown was not mentioned, nor, as has 
been ſhewn, was it ſuch as the King's Children were abſolutely en- 
titled to in their Order. 

The moſt common acceptation of Chi/drex, is of a Man's immediate 

Vid.1. Ander- Tſſue : As where Land is given to a Man and his Children, Who can 

fon, £60, © think any remote Deſcendants entitled to it 2 Nor could it extend far- 


61. 4 Deviſe : 

ro the Wife, F ther in the Settlement of a Crown. 

after her De= | 

ceaſe to the Children; Vid. Wild's C. 6. Rep. In Shelley's C. 1. Rep. f. 103. A Gift to a Man & ſemini ſuo, 6 pro- 
libus ſuis, or liberis ſais, or exitibus ſuis, & pueris ſuis de corpore. 


.37-E. 3.c.10. a Sumptuary Law was made, providing for the Ha- 
bits of Men according to their Ranks, and of their Wives, and Chi/- 
dren, ENFANTZ, as in the former Statute of the ſame Reign. Now 

FP altho' this ſhould extend to Childrens Children born in the ſame Houte, 
4 void 1 wag it-could never take-in the Children of Daughters, forsfamiliated by 


Dalrimple's ; hv) 
Iftirutions of Marriage; nay, nor to thoſe of ſuch Sons as were educated in a diſtinct 


yen Fl . Calling from their Parents. 

3% . Farther, the very Statute of which the Queſtion is, cuts off the 
Deaſcendants-from Females out of the number of a King's Chi/drey, 
when among other Children not of the Royal Family, it makes a _ 
"IF T ticular 


W 4 4 a 


\ 


of th2 Engliſh Government. 


ticular Proviſion for Zeary Son of Fohn Beaumond, who had been born 
beyond Sea ; and yer Z/exry was by: the Mother's Side in the Fourth 
Degree from 77. 3. tor ſhe was Daughter to Henry Earl of Lancaſter, 
Son of Eamund, Son. to FH. 3. Had this Henry been counted a- 
mong the Children of a King, 'tis certain there had not been a ſpecial 
Claule for him, armong other Children of Subjects. - : 

Nor does the Civil Law differ from ours in this Matter ; for tho 
under the name of Chi/dren, are comprehended not only thoſe who are 
in our Power, bur all who are in their own, either of the Female Sex, 
or deſcending trom Females ; yet the Daughters Children were always 
look'd on as out of the Grandfather's Family, according to the Rule in 
the Civil-Law,tranſcribed by our Brafon, They who are born of your 
*Davghter, are not in your power: And Privileges derogating from 
© Publick Utiility, were never thought to reach them, as a Learned 
Civilian has it: * A Daughter is the end of the Family in which ſhe 
* was born; becauſe the name of her Father's Family is not propoga- 
* ted by her. And Cajacius makes this diflerence betweene Liberi, 
and Liberi Sui 3 Suz, he ſays, 1s a Legal Name, the other Natural : 
The former are only they who are in a Man's power, or of his Fami- 
ly ; and Liberi ſtritly taken, he will have to go no farther, 


97 
Vid. Dugdale's 


Bar. 2. Vol. 
Beaumont. 


Juft. Inft. lib. 
1. tit. 9. 


So Bratton, 1.1, 


C. 9. 

Greg. Tholoſ. 
Syntagma ju= 
ris unuverſi, £. 
206. Spiegeli- 
us, tit. Liber, 
Non procede- 
re 1 privile- 
g1s que gene- 
raliter publice 
utilitati dero- 


gant. Vid. Antonii Perezi Inſt, Imperiales, p. 21. Vid. Cujac. ad tit. de verborum ſignificatione, p. 147, & 


230, 


But in truth, Conſidering the purview of the Statute which we 
are here upon, Children in it ſeems to be reſtrain'd to Sons and Daugh- 
ters, without taking in the Deſcendants from either ; the occaſion of 
the Law being the Births of ſeveral ENFANTZ in Foreign Parts, 
which could be but Sons or Daughters to the immediate Parents, whe- 
ther Kings, or Private Perſons. 

3- But however, this may be enough for my purpoſe, That there 
is no colour of any Settlement in-force, but that x #. 7. And admit- 
ting that to have continued till F. 2. had broken the Original Con- 
tract; yet that being broken, the preſent Aſſembly of Lords and 
Commons had full as much Authority to declare for King WILLIAM 
and Queen MARY, as the Parliament x #. 7. had to Settle the 
; Crown : For #7. 7. could give them no Power, but what he had re- 
ceived immediately from them. Nor is 1t material to ſay, He was 
Crown'd firſt ; ſince, as I have ſhewn, the Crown Confers no Power 


diſtin& from what is derivd either from an immediate, or prior 
Choice. 


But if there is reaſon, from what I have ſhewn, to believe that . 


even the limitations in Henry VIIzh's. Settlement,were all long ſince 
ſpent ; then at leaſt, it is not to be doubted but the intereſt of F. II. 
being determined, the People of England might lawfully and rightful- 
ly declare for King William and Queen Mary, as being the moſt 
deſerving of the Blood Royal; which if they were free to do, not to 
ſubmir to be Gover'n'd by Their preſent Majeſties, would have been 
the higheſt Ingratitude that could be. | 


Bb CH AP. 
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CHAP Xx 


The Fifth Head of Poſitive Law. 


The effeft of the Diſſolution of the Contraft, The Uſe of the Triennial. 
A 16 Car. 1. againſt the neceſſity of Common Form. The Form 
and proceedings of the Convention aſſembled upon the death of H. ,, 
The Dilemma uſed by the Pormaliſts, Anſwer'd, with a Diſtin{io. 
Pufendort's Anſwer to Hobbs. Another paſſage of his applied to 4 
paſſage in a late excellent Treatiſe againſt Sir Robert Filmer : And to 
a Letter upon this Junllure. Tho what Dr. Brady ſays againſt the 
Rights of Lords and Commons, were true ; yet it 1s ſhewn that the 
Atts of the late Aſſembly would be concluſive to the Nation. Neither 
forty days Summons, nor Writs, nor yet Summons to a Parliament, 
Eſſential. And this confirmed, not only by the Prefident 12, Car. », 
but by two Preſidents of the time of H.z. The Subjeits in the time 
of E. 1. ſaid to have held a Parliament by themſelves, and of their 
own appointing. The Objedtion of want of Form, Anſwered out of the 

 Civil-Law ; and its Reaſon applied to our Caſe, Objettions made by 
the Author of Elementa Politica conſidered. The Concluſion. 


"1 1 H E Power, having upon the Diſſolution of the Contract be- 


tween F.z. and his former Subjects, returned to the People 
of Legal Intereſts in the Government, according to the Conſtitution; 
there can be no doubt with unbiaſed Men, but this takes in them only 
who have Right of being in Perſon, or by Repreſentation in thoſe 
Aſſemblies where 1s the :ugheſt Exerciſe of the Snpream Power. But 
there are two Extreams oppoſite to the late Eleftion made by ſuch 
an Aſſembly. The Firſt is of them who would have all things go 
on in the fame Form as under a Monarch, which was impoſſible ; and 
therefore the Supream-Law, the Publick-Safety, muſt needs ſupply 
the want of Form. Nor can be juſtly controverted, till the Lawtul- 
neſs of the cnd is diſprov 'd. For all Means neceſiary to ſuch an End, 
are allowable in Nature, and by all Laws. But it this ſhould till be 
di{puted, all their Darling-Laws made by the Long-Parliament, which 
met aſter that Convention, Ano 1660. will fall to the ground, ac- 
cording to the former application of the Statute above-mentioned, 
I6 Car. i, Nay, the attempt of Repealing that Statute, being in a 
Parliament which had been actually Diſſolved before, by that very 
Law which it went about to Repeal, that Form which was uſual be- 
fore, is, in default of King and Officers, ſupplied by another Proviſi- 
on for the Regular Meeting of. Lords and Commons. And what hin- 
ders but the people. had as much. Power to vary from the Common 
Form, when, there was no King, and that Form could not be ob- 
{ery'd, as when there was a, King, and, a: poſſibility of having that 


- 


Form? : 


Here I may obſerve theſe two things : 
x. If, as I have ſhewn at large, the Right of Succeſſion to the 
Crown, was not fixed to the next in Blood, neither before the re- 


puted Conqueſt, nor ſince ; if there have been ſeveral vacancies of the 
| ——- | Throne 


of the Engliſh Government, 


Throne, and the People had right to chufe upon every fuch Pacazey, 
then whatever they did in order to the choice, mult neceſlarily 
have been freed from the Forms which were required under a King. 

2. Even where the Kingdom has gone by deſcent, there may have 
been a neceſſity for the people to take the Government upon them, as 
if the preſent Poſlctlor has turned Madmin, or he who ſtood next in 
the Succeſſion, were under age, without any Guardian appointed in 
the Life-time of his Farher, or out of the land when his Father died, 
which were the caſes of R. r. and of FE. tr. the account of the laſt of 
which delcrves particular notice. The Annals of Waverly having 
mentioned the Death of ZZ. 3. add, 

Hoc anno, ſeilicet paſt Feſtum S, Flarii, facta convocatione omninm 
Prel. & alivrum Magnatum Rezni apud Weſtm. poſtmortem illuſtris Re 
gis H. convenerunt Arch. Ep. Com. © Bar. Abbates & Priores, & de 
quolib et Comitatu quatuor Milites © de qualibet civitate quatuor, qui 
omnes in preſentia Dom. Will. fcal. Arch. Ebor. Rob. de mortuo Mari © 
R. Burnet Cler. qui in loco Domini Regis Anglorum Edward: prefuerunt, 
Sacramentum eidem Domino Ed. tanquam terre Principt ſuſceperunt, ubi 
Dominus W. de Mertone Cancellarius conſtitutus eſt, & ut moram trahat 
apud Weſtm. tanquam in loco publics uſque ad adventum Principis. Et bi 
proviſum eſt, quod nulli fint Fuſtictarit itinerantes uſque ad adventum 
Principis ſed in Banco. To | 

Dominica prima Quadrageſime' 4 Id. Martii conſecratus fuit frater R. 
de Kilderlii in Arch. Cant. Item conceſſa eſt decima Ecclefrarum & Rel; 
gioſorum Domuum Domino Ed. & ejus Germano ad ſupplicationem Domint 
Pape ut fit pro duobus Annis. 

* In this year, to wit, after the Feaſt of St. Z7://ary, all the Prelates 
* and other great Men of the Kingdom being calf d together ax Weſt- 
* minſter, after the Death of the Iluſtrious King Ferry, there met the 
* Archbiſhops, Biſhops, Earls, and Barons, Abbots and Priors, and Four 
* Knights trom every County, and Four from every City, which all 
* in the preſence of William Archbiſhop of York, Robert Mortimer, and 
* R. Burnet Clerk, who prefided in the ſtead of Edward their Lord,and 
* King of England, took an Oath to the ſaid Lord Edward, as Gover- 
*nor of the Realm. Where the Lord Wi/liam of Merton is conſtituted 
* Chancellor, and that he ſhould abide at Weſtminſter as in a publick 
* place, till the Prince's coming. And there it was provided that 
* there ſhould be no Juſtices itinerant before the Prince his coming, 
* but only in the Bench. The firſt week of the Quadragefrma, to wit, 
* on the Fourth of the Ides of March, Father R. of Xilderly is conſe- 
* crated Archbiſhop of Canterbury. ; 

Matthew Weſtminſter of. the ſame time ſays, i Rege igitur Supulto ſi- 
cut mos eſt regibus ſepelirt, Gilbertus & Johannes Comttes Glovernie & 
Warennie, nec non Clerus & Populus, ad magnum. Altare Eccleſia Welt 
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celeriter properarunt Ed. primogenito Regis fideiitatem jurantes, qui ft vi- 


weret penitus ignerarunt ; Agebat enim in partibus trauſmarinis contra 
Chriftz adverſarios bellaturus. Poftmodum ad novum Ti emplum Londini 
Nobiliores Regni pariter convenerunt. Et fatto figillo novo conſtutuerunt 
fideles mixiſtros & Cuſtodes qui Theſaurum Regis & Pacem Regni fideli- 

ter cuſtodirent. | 
«The King therefore being buried in that ſtate in which Kings us'4 
*to be buried, Gilbertand John, Earls of Gloſter and Waren, as alſo thc 
| * Clergy 


Anſw. 


282: 
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* Clergy and People, as ſoon as might be, haſtned to the great Altar of 


* Weſtminſter-Church, ſwearing Fealty to Edward the King's eldeſt 
* Son, tho they were wholly 1gnorant whether he were alive or no; 
* for he was in Foreign Parts, fighting againſt the Enemies of Chrift. 
* After this the Nobility of the Kingdom likewiſe met ; and a new 
* Seal being made, they conſtituted faithful Miniſters and Xeepery, 
* who might faithfully keep the King's Treaſure, and the Peace of 
* the Kingdom. | | 

The Annals and Matthew Weſtminſter difler in circumſtances, tho 
they agree in ſubſtance; but it would ſeem as if the fame Convention 
had been adjourn'd from Weſtminſter to the Temple, and therefore its 
Ads might have been faid to have been at either of the places. 

Ic at leaſt appears from Matthew Weſtminſter, that prior to that So- 
lems Convention which the Annals mention, there had been a preat 
confluence of people headed by the Earls of Glocefter and Waren; at 
that meeting 'tis probable that the three perſons nam'd in the Annals 
were choſen to hold the Convention as Vicegerents to the King. This 
when it met, provided not only for ſwearing Allegiance to the King, 
but for the adminiſtration of Juſtice, choſe the great Officers of the 
Kingdom, made a new Great Seal, and if occafion had been, might 
have raiſed a Tax over the whole Kingdom, as well as they did of 
the Clergy, or permitted their Repreſentatives to raiſe ol the reſt. 

This Convention was not ſo full and folemn a Repreſentative of 

the People as ours was, and yet it being a Repreſentation which the 
People conſented to at that time, was then look'd on as ſufficient to 
conclude the whole, and is a Preſident in Point, ſhewing that there 
was no neceſſity, in fuch circumſtances, to uſe the fame torm of Pro- 
ceedings as when they had a King before whom they were ſum- 
moned. But as the men of Form are too ſtri&,-others are too looſe 
in their notions, and ſuppoſe the Conſequence of a Diſſo/ation of this 
Contrafto be a mere Commonwealth, or abſolute Anarchy, wherein eve- 
ry body has an equal ſhare in the Government, not only Landed-men, 
and others with whom the Ballance of the Power has reſted by the 
Conſtitution, but Copy-holders, Servants, and the very Feces Remu- 
{;, which would not only make a quiet EleAion impracticable, but 
bring in a deplorable Confuſion. But this Dzlemma: they think not 
to be anſwer'd: 


Either the old Form, as under a Monarch, remains, or it does not : 


If it does, the late Action of the Lords and Commers was irregular: 
If it does not, all the People are reſtored to their Original Rights ; 
and all the Laws which fetter'd them, are gone. 


Here we muſt diſtinguiſh upon the word Form; for if it be taken 
of the Form of Proceedings or Adminiſtration, 'tis no conſequence 
that the Form of -Government or Conſtitution ſhould tail, becauſe we 
admit that the other does. 

Mr. Hobbs indeed holds, * That when a Monarch for himſelf and 
* his Children has left a Kingdom, or renounces it, the SubjeQs return 
* to their abſolute and natural Liberty. 

Whom the Learned Pufendorf thus anſwers. 


© They who have once come together into a Civil Society, _ 
, * ſub- 
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© ſubjefted themſelves to a King, fince they have made that the Sear 
of their Fortunes, cannot be preſumed to have been ſo ſlothful as to 
* be willing to have their zew Czvzl Scciety extinEt upon the Death of 
*a King, and to return to their Natural State and Anarchy, to the ha® 
©:arding the Safety now ſetled. Wherefore when the Power has nor. 
© been conferr'd on a King by Right of Inheritance, or that he may 
© diſpoſe of the Succeſſion at his pleaſure, it is to be underſtood to be, 
* at leaſt tacitely,agreed amongſt them, That preſently upon the Death 
© of a King, they ſhall meet rogether, and thar in the place where 
* the King fix'd his Dwelling. Nor can there well be wanting among 
* any-people, ſome Perſons of Eminence, who for a while may keep 
* the others in order, and cauſe them as ſoon as may be, to conſult 


* the Publick Good. - | 


The Author of the beſt 'Treatiſes of Civil Polity , 7#o Treatiſes of Government : In 
the former the falſe Principles and Foundg- 


which-I have met with in the Eng/z/þ Tongue, who ;;. of Sir Robert Filmer aud his Htme 


after the Conturtatton of Sir Robert Filmer's abſurd er: are detefied and overthrown. The lat 
Notions of Government, eſtabliſhes it upon the only *#7 #7 #1 [ay concerning the trucOriginal, 
| Y Extent and End, of Civil Government, Ed. 


true. Foundation, - the . Choice of the People, that anno 1690. 
Original and Supreme Aft of the Society, antecedent | 
to all Poſitive Laws in it 3, ſeems not to have attended to the duplicity, P. 379- 
or other particular nature of the Contract, in relation to the Eng/i/h 
Government. 9 | | 
When, fays he, treating of the Diſſolution-of Government , he Vid. Ca. 19. of 
who has.the Supreme executive Power, neglects and abandons that charge, *** Pilolncion 
ſo that: the Laws <HSey7 made, tan 40 longer be put in execution: This 1s oconenn 
demonſtratively to reduce-all to Anarchy, and ſo effelually to difſalve. the 
Government ; for Laws not being matte for themſelves, but to be by their 
execution. the bonds of the Society, tv keep every part of the Body-Poli- 
tick in,jts dug place aud funition, when that totally ceaſes, the Government 
viſibly ceaſes, and the people become a confuſed multitude, without Order or 
Connexion :; Where __ is no longer the Adminiſtration of Fuſtice for 
the ſecuring of mens Rights, nor any remaining Power within theCommu- 
nity to direft the form,.or provide for the neceſſities of the Publick, there 
certainly. is. no Government left. | oct | 
But-in whatever Community there is a Power remaining to pro- | 
vide for the neceſſities of the Publick, upon the determination of the 
Intereſt of any ſingle Perſon, who had the Sapreme Executive Power, 
without recourſe ro the confus'd Multitude ; there 'tis evident the Go- 
vernment may {till continue : and by conſequence, ſuch a Govern- 
ment is more perfect, being leſs ſubject to diſſolution, than that which 
upon the loſs of its Supreme Governour has all its Bonds and Liga- 
ments diſlolv'd. | | 
However, this his Scheme of Government is not erected as the moſt 
perfect; but ſeems deſignedly adapted to what he takes our Govern- 
ment to be, tho not exprefly named ; in which he ſuppoſes a fing/e he- ,, 
reditary Perſon, having the conſtant Supreme Execative Power, from NNN 09m? 
whom all Inferior Magiſtrates derive all their ſeveral ſubordinate Powers, 
or at leaſt the greateſt part of them. | | 
Whereby it 1s plain, that all Monarchies in any meaſure Elecive, 
and not only Co-ordinate Powers, but all Officers: who derive their 
Powers from the immediate Choice of the People, or the Conſtiruti- 


on, are beſides his ſtate of the Queſtion. 
Cc And 
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gy bp. of . And whereas he argues, That the people are by the Monarch's Vio- 
"Pare 7% [ations of the Conſlitution, reſtor'd to the fate of nature, there being 
no common. Fudg in that fate of War to which his injuries force them ; 
no man whg obſerves how clearly and confiſteptly he always reaſons, 
can believe that he would apply this to ſuch a ſtate of the Queſtion, 
as I have ſhewn that our Conſtitution warrants; which depends nat 
upon a ſingle Contract between the People, and a Prince and his Heirs, 
whom they had ſer over them, whoſe Authority ceaſing, they were 
to new mold the Government, or ſet up the like, as they thought fir. 
But there plainly was a farther Contra among themſelves, to pre- 
vent Anarchy and Confuſion, at any time when the Throne mitht be 
vacart ; and by vertue of this Contra they have regularly" made 
. thoſe EleQtions, which are frequent in our Hiſtories, and -are authen- 

tick Preſidents for our late Proceedings. HF au 
Yet, ſince this Judicious Author's bringing the Government' back 
to its firſt Principles ſooner than our Conſtitution allows, does not pro- 
_ ceed from want of reaſoning rightly, in which I cannot fay'that he 
everfails ; I hope it will not be thought that I in the leaſt derogate 
from the Honour due to him, when I obſerve matter of fact not falling 

within his notice. - | _ 
The Author of a late Paper in relation to theſe Times, has this paſ. 

 Tage, not to be neglefted : | Ek | 

£ Lerter 10% © All Power isoriginally or fundamentally in the People, formally 
avis <£in the Parliament, which is one Corporation made up of three Con- 
dinayJm#we *ſtituent efſentiating Parts, King, Lords, and Commons ; ſo it was 
* with us:in E2/and. When this Corporation is broken, when any one 
_ eſſentiating Part is loſt or gone, there 15 a Diſſolution of the Corporati- 
* on, the formal Scat. of Power ; and that Power devolves on the 
* People... When it is impoſſible to have a Parliament, the Power re- 
* turns to them with whom it was originally. Is it poſſible to have a 
* Parliament? It is not poſſible; the Government therefore is Diſlolv'd. 
Hence he would argue a neceſlity of having a larger Repreſentative 
Via Pub of the People, that the Convention may be truly National. But had 
de Interregnis EN1S Ingentious Perſon obſerved Pufendorf's two diſtin Contradts, by 
p. 267. ſup.ia the firſt of which a Proviſion was made for a Monarchy, before any 
_ particular Perſon was ſetled in the Throne ; he would have found no 
ſuch neceflity. But if immemorially the People of England have 
cen Repreſented as they were for this Aſſembly, and no needful form 
or circumſtance has been wanting to make the Repreſentation com- 
-pleat ; -all men who impartially weigh the former Proofs of EleQions, 
not without a Rightful Power, muſt needs think the laſt duly made, 
Dr: Brady indeed, with ſome few that led him the Dance, and 
others that follow, will have the preſentRepreſentation of theCommons 
of Fnghand to have been occaſioned by Rebellion, 49 2, 3. But I muſt 
do him the hondur to own him to be the firſt, who would make the 
Barons to have no Perſonal Right, but what depends upon a King 1n 
being ; for he allows none to have Right of coming to Parla- 
Brady's fs-/Ed ment, bur ſuch only 7o whom the King has thought fit to dire 
>. 227. Seerhis Writs of Summons: Yet, | dare ſay, no man of ſenſe, who has 
provid upm him read that Controverſie, believes him. But were his Aſlertions 
ers 1 true, it might be granted, that the Barons would have no 


. - bg ' | 
ab antiquo more perſonal Right, to be of any Convention upon the tota 
, P _ Abſence 
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Abſence or Abdication of a King, than they would have of coming 
ro Parliament without His Writ. Yet ſince the Right of the People 
in perſon or Repreſentation, is indubitable in ſuch a Cafe, what hin- 


| ders the validity of the late Choice, conſidering how many EleQti- 


ons of "Kings we have had, and that never by the people diffuſively, 
fince the-firſt Inſtitution of the Government 2 And the Repreſenta- 
tions agreed on, { tho | take them to be earlier ſetled for Cities and 
Burroughs, than for the Freeholders in the Counties) have ever ſince 
their reſpeftive ſettlements, been in the ſame manner as now : at 
leaſt, none have ſince the firſt Inſtitution ever come in their own per- 
ſons, or been Electors, but what are now preſent perſonally or re- 
preſentatively ; and their own Conſent takes away all pretence of 
Error. | | 

If it be ſaid, That they ought to have been Summoned Forty 
days before the Aſſembly held': That is only a Privilege from the 
King, which they may wave; and have more than once conſented 
to be Repreſented upon leſs than Forty days Summons. Mr. Prynne 
oives ſeveral Inſtances, as 49 #7. 3. 4E.3. 1 H. 4. 28 Elzz, and, 


| fays, he omits other Precedents of Parliaments Summoned withiz Fourty 


days after the Writs of Summons bear date, upon extraordinary Occaſions 
of publick ſafety and concernment, which could not conveniently admit ſo 
long delay. And Sir Robert Cotton, being a fſtri& Adherer to Form, 
upon an Emergency adviſed, That the Writs ſhould be Antedated : 
which Trick could make no real difference. To fay, however, there 
ought to have been a Summons from, or in the name of a X7xg in 
being, is abſurd 3 it being for the excrciſe of a lawful power, which, 
unleſs my Authorities fail, rhe people had without a X7g, or even 
againſt the conſent of one in being, 

Beſides, it appears, That ſuch Summons have not been eſſential to 
the Great Councils of the Nation. Tacitus ſhews, That the Germays, 
from whom we deſcend, had theirs at certain days, unleſs when ſome 
extraordinary matter happened. | 

And by the Confeſſor's Laws, received by WW. x. and continued 
downwards by the Coronaton Oaths requir'd to this very day, the 
General Folcmot ought to be held annually, without. any formal 
Summons, upon May-day. 

By the time of E. 1. this cuſtom to hold a Parliament upon 
May-day received a little alteration ;' for the Pope having at the be- 
ginning of that King's Reign,demanded eight yearsArrears of an Annual 
payment, which he claim'd for the Kingdom of Ezg/and; the King 
had put him off till the next Parliament, which, he faid, had us'd to 
be held in Exgland about the Ofaves of our. Saviour's Reſurretion. 
This Parliament was held at the Ofaves accordingly, as the King 
acknowleges, upon the Pope's ſecond demand 3 but pleads that it 
had been taken up with the great Aﬀairs of the Nation, till his want 
of Health occaſion'd a Diſſolution, before they could conſid er ci tr 
Matter, which he promis'd ſhould be brought before tim at the 
next Parliament, which he purpoſed to hold at Michaelmas then fol- 
lowing. 

The Statute 16 Car. 1. which our rigid Formaliſts muſt own to 
be in Force, has wholly taken away the neceſſity of Writs of Sum- 
mons from a King. 

| _ The 


IO3 


Prynne's 4ni- 
madvyerſions on 
4 Inſt. f. 10, 


Vid. Ryſhw. 
I Vol. f. 470. 
3 Car. 1. 


Tacit. de Mos 
nbus German. 
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Greve. In Ca- 
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Stat.12. Car.z, The Aſſembly of the Lords and Commons - held .4#»o 1660.. was 
C. I. ſummoned by the Keepers of the Liberties of Erg/and,not by the Kings 
Writs ; yet when they came to Act in conjunction with the King 
they declare, enaft, and adjudge (where the Statute, is manifeſtly de- 
claratory of what was. Law before ) That the Lords and, Commons 
then ſitting; are, and ſhall be the Two Houſes of Parliament, natwith. 
ſtanding ady:want of the King's Writ or Writs of Summons, or «any de- 
fett or alteration of, or in anyWrit of Summons, &c. _ + i-/, 
Tho' this ſeems parallel to the preſent Caſe, yet in truth ours is the 
ſtrongeſt: For the King then had been only King, de jure, no,Autho- 
rity could be received from Him, nor could any Act of His be-re- 
garded in Law, through . defe@ either of Juriſdiction, or Proof, if 
| . not both : Accordingly, as not only the Reaſon of the thing ; but 
3 Tnft. f 7, the Lord Coke ſhews,' a Pardon from one barely King de jure, is of no 
Sup. in Marg: force. Beſides, the Keepers were an upſtart Power, impoſing. them- 
ſelves upon. the People; without any formal conſent 3; at leatt not fo 
_..1 fully received to the publick Adminiſtration, as our preſent King was, 
_ -» who, at the:requeſt of a very large Repreſentative of the People, pur- 
" ſued the late Method of Calling a more-folemn_ Aſſembly. If that 
Aun0.1660:.had Power, acting with the King, to declare it ſelf a Par- 
liament ;; Why-had not this, 1n defect.of a King, to declare or chute 

7 ONED i 57M: | . 
. Sure I am, prudent Antiquity regarded not ſo much the Perſon 
© calling, or the! End. for which a General Council was call'd, as who 
werefprefent.; That Notice which they complied with, being always 
ſufficiently formal. - 5 | Ea 
ne 1127. ; Wherefore a General Eccleſiaſtical Council being Summoned in the 
Con i Reign of #7. 1. by W:/iam Archbiſhop of Canterbury, thither , ac- 
£ x-De mod cording to the known. Laws of thoſe times, the Laity came: TI can- 
habendiSyno- gog fay-they'(ate' there ; for the Numbers were ſo great, as they com- 


dos.in Anglit | "ga 
at 5 044k" oi monly. were at ſuch Aſſemblies, before the Freeholders agreed to Re- 


poribus. Vid. preſentations, That happy was the Man, whatever his Quality, that 


aim. | ang could: have'ia convenient ſtanding, 
Ang.FlorWi-. '-' [After the Eccleſiaſtical Matters were over in the Council I now 
SOT - = 65g ſpeak of,” they-fell. upon. Secular : Some they determined, ſome they 
quoque illuc. adjourned ; fome, the Judges of the Pole or Voices could make no- 
magne multi- thing of, by reaſon of the great Crowd and Din: And when the 


rucines Clert King heard their Determinations, and confirm'd them, they had full 
corum, Laico- | 


rum, tam divi- Legal-Force. 
Cum QUanmme- 7. tate L : KH | ; < 
diocrium, & faQus eft Convenrus grandis 6 ineſtimabilis. Quzdam determinata, quzdam dilata, quzdam 
propter nimmum zſtuantis turbe tumultum ab audientia judicantum profligata, &c. Rex igitur cum inter 
hzc Londoniz moraretur,auditis Concili geſtis conſenſum przbuit,& confirmavit Statuta Concyii a Willielmo 
Canx. &c. celebratz. EYT H 
: The: conſideration of | the-time and circumſtances of the Corona- 
tion of Z,x. and the Force which the things then agreed on were 
reputed.t&#_ have at that: time, and ſome' of them ever ſince, till al- 
ter?d by ſubſequent Laws, . may abundantly prove, that there.is no 
need of ſtrict torm, for the doing w hat 1s agreable to the ſenſe of a 
Nation, tho not: formallyiexpreſs'd at the time. . 

: H. x. did. not; Rand next in the Line, his eldeſt Brother Robert, 
who was ſet aſide for W. 2., was then alive. Nor was.it poſlible for 
all 
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all people of legal intereſts to have been conven'd at that time, Colle- 
dively, or by a regular Repreſentation ; it being within four days af- 
ter the Death of his Brother ; yet hear what Malmsbury fays upon 
that occaſion ; 

Occiſo Rege Willielmo in Regem elettus eſt. Itaque edido ſtatim per yynx. £ 66, 

Angliam miiſo injuſtitias a fratre Ranu/pho inſtitutas prohibuit, penſionum, de H. x. 
& vinculorum gratiam fecit, effeminatas Curia propellens lucernarum 
uſum nodtibus in Curia reſtituit, qui fuerat tempore fratris intermiſe 
ſus. Aliquarum moderatiouem Legum revocavit in ſolitum, Sacramento 
ſua & omnium procerum ne luderentur corroborans. Latus ergo dies viſus 
eſt revireſcere populis, cum poſt tot anxietatum nubila Serenarum promiſe 
fronum infulgebant lumina : Et nequid profetto gaudio accumulato abeſſet, 
Ranu!pho nequitiarum face tenebris ergaſtularibus incluſo, Auſelmum per- 
 nicibus nunctis diretlum, Qzapropter certatim plauſu Plebeio COncrepan- 
te in Regem Cormatus Londonig, nonis Auguſti quarto poſt obitum fratris 
die. Hae eo ſtudiofius celebrebantur, ne mentes procerum eleftionis quaſ- 
farentur penitudine, quod ferebatur rumor Robertum Comitem ex Apu- 

lia adventautem jamjamque affore. | 

' King Villiam being ſlain, He was choſen King ; whereupon, by 
*;coclamation preſently ſent throughout Exgland, He forbad the In- 

*71;1:765 ſet up by Father Ranulph, he remitted Debts and Impriſon- 
* ments, driving etieminate perfons from the Court ; He reſtor'd the 
© ute 01 Candles by Night 1n the Court, which had been intermitted 
*in the time of his Brother 5 He moderated ſome Laws according to 
* former uſage, corrohorating them by His own Oath, and the Oaths 
* of all His Pecrs, that they might not be eluded upon any account. 
*A jor ful day ro the people ſeem'd again to flouriſh , ſince the 
* Lig: of Serene Promiſes ſhone upon them atter ſo many Anxieties. 
* And that, in truth, nothing might be wanting to their accumulated 
© Joy, Ranulph, the Dregs ot Villanies, being ſent to Priſon, Metlen- 
© gers were-immediately ſent for Anſelm: Wherefore He was Crown'd 
*King at Lodou on the Nones of Auga/#, the tourth day after His 
* Broiher's Death, with the eager acclamations of throngs of the 
* Common people. Theſe things were celebrated with the greater 
* earneſtnels, leaſt the minds of the Great Men ſhould be ſhaken with 
* repenting of their choice; becauſe there was a Rumour that Earl 
* Robert was coming out of Normandy, and that he would be hereim- 
* mediarely. 

Hereby it appears, that the ZZone/t Hob urg'd on and ſecur'd this 
Elefion, which otherwiſe fome of the formal Nobility would have 
diſputed at the beginning, or ſoon have repented of, upon expeCta- 
tion of making ſome particular terms for themſelves, not regarding 
the Publick Good, for which Z. 1. had fo largely provided. 

To let the proceedings of that time in a true light, it may be re- 
quiſite to tranſcribe part of what Matthew Paris took from the Hiſto- 
rians of the time, and particularly from Sigebert : 

Defuntto itague Rege Willielmo, cum Magnates Anglie ignorarent quid og le $7, 
attum eſſet de Roberto Duce Normanorum, Regis defuniti fratre prime- boron 3 
genito, qui jam per quinquenuneum in expeditione Hieroſolymitand moram Monachushyc 
pertraxerat, timuerunt din fine regimine vacillare. Quod fratrum ultt- un y"-orrog 
mus & juvenis ſapientiſſimus, cum callide coguoviſſet, congregato Londo- leganter digeſ: 


niis Clero Anglie & populo univerſo, promifit, emendationem legum qui- oy Mat. Par. 
D bus ""® 
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tas oppreſſa fuerat Anglia tempore patris ſui, & fratris nuper defundi, 


ut animos omuium in ſui promotionem accenderet & amorem, & ut illum 
in Regem ſuſciperent & patronum. Ad hac Clero reſpoudente, & Mag 
natibus cunilis ; quod fi animo wolente ipfis vellet concedere, & char, 
ſua communire illas libertates & conſuetudines antiquas, que floruerunt 
in regno tempore SANCTI REGIS E DW ARD1I, i ipſum 
conſentirent & in Regem unanimiter conſecrarent. Flenrico autem hoc lj. 
benter annuente, & ſe id fatlurum cum juramento afirmante, conſecratys 
eſt in Regem apud Weſtmonaſterium, favente Clero & prpulo, cui continu 
a Mauritio Londinenſi Epiſcopo & a Thoma Fboracenſi Archjepiſcopo Co- 
rona capit: imponitur. Cum fuerat diademate infignitus has libertates 
fubſeriptas in Regno, ad exaltationem Sanitlz Fccleſie, & pacem populi 
tenendam conceſſit, &c. | | | 

*King William being dead, the Great Men of  Eng/and, not know- 
* ing what was become of Robert Duke of Normandy, the deceaſed 
* King's Elder Brother, who had been five years at the Holy-war, 
* were fearful of wavering long without a Government. Which when 
* Ferry the youngeſt Brother, a very wiſe young Man, cunningly ob- 
* ſerv'd, the Clergy of England, and all the people being aſſembled, 
* He promiſed an amendment of thoſe Laws with which England 
* had been oppreſlied in the time of his Father, and his Brother new- 
© ly deceas'd ; that he might ſtir up the minds of all to his promo- 
* tion and Love, and that they might receive him for Xe and 
* Patros. 

* To theſe things the Clergy anſwering, and then the Great Men, 
* That if with a willing mind he would Grant, and Confirm with His 
* Charter thoſe Liberties and ancient Cuſtoms, which flouriſh'd in the 
* Kingdem in the time of Holy King Edward, they would conſent to 
* have him, and would unanimouſly confecrate him King ; And Henry 
* freely conſenting to this, and affirming with an Oath th..t he would 
* perform, He was Conſecrated King on our Lady day, by the Conſent 
* of Clergy and People, upon: whoſe Head the Crown was immediately 
* ſet by Maurice Biſhop of London, and Thomas Archbiſhop of Tork. As 
©ſoon as he was Crown'd He -granted the under-written libertics, 
* for the exaltation of Holy-Church, and preſerving the Peace of the 
* Kingdom. 

Then follows his Charter, containing ſome Alterations of the Law, 
which had before obtained, not only in relation to the Rights-of the 
Crown, but of the Subjects, particularly whereas the Relief had 
been, as Fines now in moſt Copy-hold Mannors, at the Will of the 
Lords, they were reduced to what was juſt and lawful, according to 
St. Edward's Laws; for which, as ſhould ſeem by the Charters of 
King Fohn, and #7. 3. declaratory of the Common-Law, there were 
known Rates, and /Z. x. reſtored all the Common-Law, with the 
Statutes made for the amendment of it, in the time of W. xr. 

He ſeem'd in two particulars wiſely to have ingratiated himſelf 
with the people; the firſt was in gaining to his ſide the Direfers of 
their Conſciences, by a conceſſion to the benefit of Church-men, which 
was wholly new ; and that was, That an Archbiſhop or Biſhop, or Ab- 
bat being dead, he would take nothing of the demean of the Church, nor 
of its tenents, until the Succeſſor was indufted; which was a depar- 
ture from that Prerogative which belonged to the Crown upon the 

; V a- 
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Vacancies, as appears by the affirmation of ZZ. 2. the Charter of King 
John, and the Statute of the King's Prerogative, 17 E. 2. 
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omnia obſerventur de cuſtodiis Arch. Epiſcopatuum. Abbar. Prior, Eccleſ, & Dignitat. vacantium,que ad nos 


pertinent, &c. Prerog. Regis, 17 E. 2. C. 14. 


This Indulgence to the Church, without ſpecial Proviſion for keep- 
ing it up, was withdrawn by the next general Confirmation of the 
Confeſlor's Laws, and therefore 'tis no wonder that ir is left out of 
ſubſequent Charters. | 

If he was not popular 1n this, at leaſt he was in another Action, 
which was his impriſoning Ralph, «who had been the great Inſtru- 
ment of oppreſſion in the former Reign, and that it was with inten- 
tion of puniſhing him ſeverely, appears by Ranulph's making his eſcape 
out of Priſon, by means of thoſe great Treaſures which he had heap- 
ed up from the Spoils of the People. 

Ranulph no doubt, could at a much cheaper rate, have applied him- 
ſelf to ſuch a Lawyer, as the Author of the Magittracy vindicated, if 
ſuch an one could have been found in that Age of leſs corruption, 
who might have adviſed him tp reſt fatisfied, that it would not be con- 
filtent with the Wiſdom and Juſtice of a Prince, who came in upon 
a Vacancy of the Throne ( as #. x, did, not ſtanding next in the 
Line } to punith any Criminals of the foregoing Reign ; but Ranulph 
was wiſer in running away, and perhaps more modeſt, than.to think 
rhar for his »ſefu/ parts employed in the pillaging and deſtroying inno- 
cent men, he mighr pretend to merit under the-Succeſlor. 7. x. ha- 
ving truly ſhewn a Fatherly care of the people, no man then raiſed 
any fooliſh tcruple upon the manner of the Proccedings, where the 


Subliance was pleaſing to all. 


Mat Par. £ 76: 
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Power devolved into Individuals, and the particulars only to provide for themſelves by a new Contra&; for 
if fo, there's no new conſent for puniſhment of Acts done betore the diflolution, and conſequently revenge 


for that, isatan end. Fd, 2b. p. 2. 


But that which has been done by them who could get together 
upon the intervals of Government, has bzen held valid, that the 
Pacancies might be as ſhort as poſſible, unleſs the general ſenſe of the 
people has immediately appear'd againſt it ; and thus Zaro/d having 
been Crown'd by ſurprize, when the Friends of Þ. x. were at the 
Confeſſors Buryal ; ſome Authors upon that very Account, will have 


It that Harold was an Ulurper. 


But that it may be ſeen how little apt people are to diſpute Forms, 
when a King acts agreeably to the ſenſe of a Nation, I ſhall ſhew thar 
H. 1. acted as King, even before he was Crown'd , immediately 
upon his Election, for which Zuntindon is my Author, who having 


mentioned the death of W. 2. ſays, 


FHenricus frater ejus junior ibidem in Regem eleftu;,dedit epiſcopatum 
Winceſtrie W. Giffard, pergenſque Londoniam, ſacratus eſt ibi a Mauri- 
tio Londonenſi Epiſcopo. 

* His younger Brother 7Zenry being there choſen King, gave the Bi- 
* ſhoprick-ot Wincheſter to W. Giffard, and going on to London, was 
* conſecrated there by Maxrice Biſhop of London. 7 

An 


Vid. 2. part. 


Hen. Huntin. 
f£216.b.deH. 1. 
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And Tam much miſtaken, if what he did in relation to another Bj. 
+ ſhop, Avſeim, who had been Archbiſhop of Canterbury in the time of 


I: 2. is notan additional evidence to what I hay&already produced, 


- that the Convention in which he was Crown'd, was turn'd.into-a Pay- 


- a _ . 


| - lament, or ated as one. +» 704 
- Ordericus Vi-' 

' - ralis, ſays An- 
- ſeimus;, enun 
Dorzbornen- 
{is Archiep.ex- 
ulabat.Eadme- p ; 
rus f. 38,39, YeFUrnmg agan. 
40. fbews this 


- Anſelm; as appears by the 'cireumitanges ..of-the ſtory; had been 
- condemned to perpetnal 'Baniſhment- by Parliament, in the time of 
IF. 2. for he reſolving to g> take the Pall at Rome, 'twas declared to 
him in Parliament, that if he went, it ſhould be without any hopes of 


%. * 6; 
A 


was at &. Council at Wincheſter , ubi, ſoys he-, ex condifto venimus. Mat:, Far: £25. Trajacere quiden 
liberum eſſe ſed inconſulte id facturum ſiquidem- - nullam revertendi ſpem. -in poſterum ei fururam, 


Eadmerss. 


Antiquitates 
- Britan. f, 135. 


Thid. f: 110, 


Upon this the See of Canterbury became vacant, agreeably to wha: 


afterwards hapned in the cafe of Becket; tho he was not baniſh'd;but. 


fled away voluntarily, yet the French Xing having prefs'd Z. 2. to 
let Becker have the Profits of the Archbiſhopriek, the King told 
him, | 


 Reſtituere ſe nihil et peſſe, qui ſponte Ecclefiam deſeruerit, itaque cum 
e Regni conſuetudine Regiſque dignitate,Cantuarienſis Fcclefig quam Tho- 


mas fuga voluntaria pro derelita fecit, fruitus vacantes certis jam perſo- ' 


21s contuliſſet, nolle ſe dixit, ea que prout jure 'Regni potutt contuliſſet, in 
irritum, dubiumve revecart. | 

* That he cannot reſtore any thing to him, who left his Church of 
* his own accord ; ſince therefore, according to the cuſtom of the 
* Kingdom, and the Royal Dignity, he had conferr'd upon certain per- 
* fons the vacant Fruits, of the Church oi Canterbury, which 7 homas 
* by his voluntary Flight had made derel/#, he faid he would not make 
* void, or call in doubt thoſe things which he had granted, according 
*to the Law of the Kingdom. 

If there might be any doubt of a Yacaxcy of the See in Becker's 
caſe, at leaſt there was none in Anſe/m's, who had in the time of I. 2. 
been baniſh'd by Parliament, never toreturn ; and yet the Convention 
x 7. x. being become a Parliament, not only recall'd him from baniſh- 
ment, in which they ſet aſide an At of a former Parliament,but they 
call'd him to fill the See of Canterbury, after it had been vacant; which 
was equally a Parliamentary Act in thoſe days ; as appears by the 
choice of Laxfranc in the time of F. x. ; of this very Anſelm 1n W. 
the 24's 3 and of Becket in the Reign of ZZ. 2. 

Concerning the Ele&tion of Laxfranc, Archbiſhop Parker tells us, 

Celeberrima eſt autem hujus pre ceteris eletlio, & conſecratio. Ele(tus 
enim eſt a majoribus Cantuarienſts eccleſiz, tum acceſſit Procerum, atque 
Preſulum, totiuſque populi quaſt Populi,conſenſus, in Aula Regis, quod ſane 
eſt, ad inſtar Senatus ſeu Parliamenti Anglicani, 

* But this Election and Conſecration was with more Solemnity than 
* any other. For he was choſen by the Chief of the Church of Canter- 
*Zury. To which was added, the conſent of the Peers and Prelates, 
*and as it were, of the whole People in the King's Court, which in 
* truth 1s of the nature of an Fg/:/þ Senate or Parliament. 

Tho he will have this Eletion to have been more folemn than any 


other, | 


of the Engliſh Government. 


other ; and that it was not in a real Parliament, but in an Aſſembly 
of the fame nature ; yet what himſelf fays of the Ele&tions of Anſelm 
and Becket , explain'd by more Ancient Authors, ſaews that the 
fledtions of other Archbiſhops us'd to be as ſolemn ; and that both 
that of Lanfranc, and of the others, were in a full Parliament ; or 
Great Council of the Nation. Js 

Kimſclt ſays, That both Peers and People were fo much for 4»- 
ſeln's being made Archbiſhop, that W. 2. would not openly contradid. 
Fadmerus, who was always by Anſelm's ſide, ſhews, that W. 2. being 
taken ill, in the ſeventh-year of His Reign, Omnes fotius Regni Prin- 
cipes coeunt , Epiſcopi, Abbates, & gquique Nobiles. There gathered 
together all the Princes of the Kingdom , the Biſhops, Abbots, and 
all the Nobles. This, as appears, was, upon notice given among 
themſelves, to provide for their Common fafety. To that Aſlem- 
bly the King makes ſolemn promiſes of Governing better than he had 
done : And Anſelm being there named for Archbiſhop, Concord? woce 
ſequitur acclamatio omnium, © The acclamation of all followed, as with 
* one voice. And Eadmeras ſays, that he was made Archbiſhop, Se- 
cunlum totius Regnz Elettionem, *according to the EleCtion of the whole 
* Kingdom. 
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Antiq. Brat: 

£. 116, 

W. 2. Proffer- 
ed Anſelm the 
Archbiſhoprick, 

but underhand 
diſſwaded him 


from it, Sed 
cum neque 


hac ſuaſione 
quicquam pro- 
fecifler, proque 
certo confpe- 
riſſer Proceres, 
Populumyue 
Angliz adver= 
ſos, aut minus 
fidos ſibi, An- 
ſelmo favere, 
eumque ad 


Archiep. munus jam oblatum flagitare, apert> contradicere noluit. 


And another Monk of the time fays, the King made him Arch- 
biſhop: 

Conſalio 
eleftinne. us 

By the Counſel and Advice of the Peers, and the Petition and Ele- 
ion of the Clergy and People. | : 

Archbiſhop Parker, ſpeaking of the Conſecration of Becker, in the 
7th of Z. 2. ſays, 

Conſecrationt huic tam illuſtri interfuit, H. Rs filius, cum pleriſque 
Regni Proceribus, © quatuordecim Cantuarienfis Provinciee Epiſcopis, in- 
numeraque Plebis multitudine, atque copih. 

* There were preſent at this Conſecration ZZexry the King's Son, 
* with moſt of the Nobility of the Kingdom, and Fourteen Biſhops 
* of the Province of Canterbury, and an innumerable multitude and 
* throng of the common people. 

The tormer Preſidents ſhew, that they were conſenting as well as 
preſent ; nor could the abfence of the Biſhops of the other Dioceſles 
make their Meeting the leſs a Parliament. | 

Sir Henry Spelman cites an Authority, proving that the: Clergy 
were not conven'd at the Council of Roechingham, g9W. 2. which muſt 
be meant of not being Summoned; for it appears by Fadmerus, that 
Anſelm and other Biſhops were there. 


& Rogatu Principum, Cleri quoque & popult petitione & 


Gondulfus 
Roff. Ep. 
Monac. 

Bec. inrer 
AnſclmiEpiſt. 
lib. 3. 


An. Dom. 
1162, 7 H. 2. 


Anrtiq. Brit, 
£ 


. 130. 


Spelman. Con- 
cil. vol. 2. 

f. 16: In quo 
ferme totius 
Regni Nobiii- 
tas preter E- 


piſcopos & Clerum Convenitur, 


And Biſhop Fewel obſerves, that in the time of EF. r. a Parliament 
was held, from which the Clergy was excluded. 

From theſe Authorities it appears, That as A»ſe/m was choſen 
Archbiſhop in one Parliament, and Baniſhed in another ; nay, tho he 


E e had 


Fewel contra 
Hard. £.455- 


Malmf. £. 88. 


Mar. Par. £78, 


79. 


Vid. Sup. f. 
172, & 178. 


Vid. Append. 


Vid. Sup. 
Cap. 1, 


Hottom. U-" 
luſt. Queſt.z7. 


Gotofredus de 
Eletione Ma- 
giſtrarus inha- 


bilis pet erro= - 


rem ata,p- 6. 
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had gone 2way voluntarily, his See became derelift ; and admit the 
King might have pardon'd his Baniſhment, out of Parliament, he 
could not have reſtor'd him to the exerciſe of his Office, but in + 
Council which - was reputed to have the Authority of a Parliament: 
and ſuch Authority, *tis plain that they in that time thought that Coy. 
vention to have had, in which ZZ. i. was Crown'd ; and which after his 
Coronation acted as a Parliament. 

It appears by Malmsbury, that Anſelm was call'd back in the ſame 
Aſſembly wherein Ranulph was committed to Priſon ; and Matthey 
Paris, who is not ſo preciſe as to the time of A4yfeln's being ſent for, 
ſays Ranuiph, was Impriſon'd communi Concilio Gentis Anglorum, *In 1 
* Common-Council of the Eng/:/h Nation. And it appears by Mat- 
thew Paris, That Axſelm upon his return was look'd on, and acted as 
Archbiſhop. And if this is not ſufficient evidence that that Convey- 
tion was reputed a Parliament, or one of the General Councils of the 
Kingdom ; at leaft the Charter which he then granted, as I before 

_ obſerved, makes full proof of it. 

"Tis obvious that the Convention x 7. x. was far leſs folemn, and 
had much leſs ground to be look'd on as a Parliament, than ours; and 
yet 1t being for removing a Yacaxcy, and Setling the Government, 
when the Nation was threatned with an Invaſion from Duke Robert ; 
they thought the neceſſity of time would ſufficiently excuſe the ab- 
ſence of Form. 

But had there been no Warrant ſrom former times for the late 
manner of proceeding ; the people of Legal Intereſts in the Govern- 
ment having been reſtor'd to their Original Right, Who can doubt, 
but they had an abſolute power over Forms 2 
\, That they were not call'd a Parl;ament, I hope will not be an Ob- 

jection, ſince the Word is much leſs Ancient than ſuch Aſſemblies: 
Nay, I find it us'd in the 25th of E. x. for a Meeting of the People 
without the King, to conſult for the Publick-Good, of which Matthew 
of Weſtminſter fays, Parliamentum ſuum ſtatuerunt. 

Since the Czves, the, Common Subje&t of the National Power, 
have made their determination in our Caſe, this, according to thar 
Poſitive Law which I have ſhewn above, ought to quietthe Debate, 
and command a ſubmiſſion. And yer were there not Poſitive Law on 
their ſide, the equitable Reſervations before obſerved, might be ſufft- 
cient Warrant. | 

Nor is. the Civil-Law wanting to enforce this Matter. 

One Barbarius, a.run-a-way Servant, not known to be ſo, got in 
favour with Anthony at the time of the Triumvirate, and by his 
-means came to be Pretor ; Upon this, a great Queſtion aroſe, Whe- 
ther what he did, or was done before him during his Pretorſhip, were 
valid 2 Zlpian decides in the affirmative : and Hottoman upon that 
Queſtion ſays, *The ſuffrages of the People have the force of a 

Law. | 

| The Reaſons given for the Reſolution, as _ they are in Gotofred, 
os beſt reconciles the various Readings, will greatly ſtrengthen our 
Cale. |} 

He tells us, That tho the Queſtion there is only concerning a 
Servant, .the Reaſon of it reaches to Emperors, and all Secular 
and Eccleſiaſtical Dignities. The Reaſons why @1/pzan holds the Ads 
of ſuch good, are, | x, In 


of” 1hbe Engliſh Government, 

r. Inregard of Common Utility, and the Inconvenience & would 
be to thoſe who had buſineſs before him, if it were otherwiſe. 

2. From the Power of the People to give a Servant this Honour. 
Gotofred thinks, * It this may be done with certain knowledg that: he 
* was a Servant, much more through miſtake for if rhe People, who 
© have the Supream Power, may with certain knowledg, for the fake 
* of the Publick-Good, not only deſign a Servant for Pretor, but in 
* this Caſe, by a juſt Ele&tion, take a Servant away from his Maſter;zHow 
* much more may it be done as 1n the Caſe propounded, not to make 
© a Servant wholly a true Pretor, not to take him from his Maſter : 
© but only by a commodious interpretation, to have what is done by 
© him, or with him, ſuſtain'd ; and that ſo long, the Error of the Peo- 
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* ple, and Servitude of the Perſon choſen, ſhould not prejudice what 


* is done 2 

Gotofred goes yet further, and fays, of * Magiſtrates and Judges con- 
* ſtituted by Tyrants, the manner of Judgments being kept, the 
* things done according to form of Law, or Tranſacted according to 
* their Wills, have been held good. And yet in this Caſe the detect 
* ſeems greater, being the Power is collated by one z»habz4, and fo a 
* ſubſtantial form 1s wanting : Wherefore in this Part there ſeems 
* no difference between the intiability of the Eletor, or the 


© Elected. 


And if ever the Common Utility, or Publick Good, ,might warrant 
Actions out of the Common Courſe, certainly this could never have 
been pleaded more forcibly than in the Caſe of this Nation ; which 
unleſs it had declared for King WILLIAM and Queen MART 
( wiich they did in the moſt regular way that the Nature of the 
t::ing would bear) had in all likelyhood, by 7rifþ and French Forces, 
by this time been reduc'd to the miſerable condition of the poor Pro- 
teſtants in /reland, who are by no means beholden to the nice Obſer- 
vers of unneceſlary and impraQicable Forms. 

However ſuch Formalizers would do well to anſwer the French 
King's Advocate in the Caſe of King Joh», who ſhews a Vacancy of 
a Throne 3 and to whom in ſuch Caſe, the care of the Kingdom be- 
longs. And they being the Barones Regnz, I need not now ſtand to 


- prove, that in the Language of that time, 'twould comprehend all 


ſuch as were Members of our late Aſſembly of Lords and Commons. 
For admit it were to be reſtrain'd to the Lords only, then at leaſt the 
Commons now, were but ſupernumerary : And fince the Lords Vo- 
ted by themſelves, and not in the fame Houſe with the Commons, 
for the majority of united Votes to carry it ; the Settlement Voted by 
the Lords, were enongh to conclude the Nation. 

But for the farther conviction of thoſe who ſtill urge, That to hold 
that there may be a Parliament, without being ſummoned by the 
King's Writ, would be of pernicious conſequence to the Conſtitution 
of the Legal Monarchy under King WILLIAM and Queen MART; 
T ſhall refer them to a Paper which came out not long fince,entituled, 
The Preſent Convention a Parliament, which I have tranſcrib'd at large 
into the Appendix. As that Paper gives an abſtract of what might 
be prov'd by Azthorities ; thoſe which I have produced, give confir- 
firmation to that Paper. 


Here, 
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Elementa Pol. 
P- 5- Since pub- 
liſhed with the 
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Zitions are Au= 
Jwer'd, and that 
& certain 
whichis reduce- 
ably to a Cer 
tainty. 
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Here, I ought not to paſs by ſome Objections of the Author of 
Elementa Politica, in relation to the ſuppos'd want of due Form in 
proceeding to Judgment, or of Actions leading to it 3 which if they 
were unwarrantable, the Judgment muſt have been ſo too, being 
founded upon. the belief, that there was juſt occaſion for thoſe 


Actions. 
The Subſtance of his OZjeXzons, may be reduced to theſe Heads : 


x. © Part of the Legiſlative Power is in the King : Whence it fol- 
© lows, that the whole Body of the People is not the Supream Au- 
© thority ; nor conſequently can call their Prince to account, without 
* his own conſent. h 
2. © That Partof the Legiſlative Power which is lodg'd in the Peo- 
* ple, is not given at large to be exerted at their pleaſure ; but de- 
© pends upon ſtated Rules and Limitations, and can only be exerted 
* by their Repreſentatives in Parliament. Nay, it is fo precarious a 
* Privilege, that without the King's leave 'they can never make uſe of 
© it: For it is neither lawful for them to Convene themſelves, nor 
© yet to ſit any longer than the King pleaſes. Which is in different 
words, but the fame with Mr. ZZobbs his poſition, Where there is al- 
ready erefed a Soveraign Power ; by which he means a ſingle perſon 
in poſſeſſion of Power , There can be no other Repreſentatroe of the 

ſame People, but only tocertain particular ends limited by the Soveraign. 
If this were meant of Power in the abſtract, no Man neced diſpute 
the point with either of the Authors. 


But to proceed with the Elements : 

3. © The Liberties of the Subje&t were Acts of Grace from the 
* Crown; and fince they had no Right to demand them by Force, 
* they muſt take them upon ſuch Conditions as they are ofter'd : Nor 
* is 1t to be ſuppos'd that Kings would forgo their Irreſiſtible Power, 
* unleſs they had Sign'd it away in ſo many words. , 

4. * The Militia is by Law lodg'd in the King : Moſt of the Na- 
* tion is oblig'd to Declare againſt taking up Arms upon any pretence 
* whatſoever, againſt Him, or any perſons Commiſſioned by Him : 
© And the two Houſes themſelves ſwear Allegiance. 

5. © That Clauſe for Reſiſtance in King John's Charter, contrary to 
© this, is of no force now ; and however is an Authority againſt the 
© Depoſing-Power ; there being an expreſs Proviſo for ſaving the 
© King's Perſon and Royalty, and His being obey'd as formerly, upon 
© Redreſs of Grievances. 


Not to obſerve the inconſequence from a qualified Legiſlative, to a 
Judicial Power, in which the Dernier Reſort is with the Lords ; nor 
the miſtake, as if that Meeting and Sitting of Parliament which the 
Law has provided for, within, and till a certain time, were wholly 
precarious : Nor the former Objection againſt the Militia-Acts, for 
want of a due Repeal of the 7riennzal, 16 Car. x. which this Author 
calls but a Propoſal ; nor yet that the Allegiance ſworn, muſt be ac- 
cording to the Conſtitution: For a full Anſwer to all, it will appear, 
even by his own confeſſion, 'That theſe Reſtriftions have no place, 
but while the Conſtitution is preſerv'd. 

Him- 


of the Engliſh Government. 


Himſelf admits, That had the LegiNlative Power been invaded, an; 
the Conſtitution of Parliaments diffolv'd, it would have ſuperceded his 
Niceties, But denies both, becauſe, forſooth, the Judgments againſt 
Charters were begun in a Proteſtaut Reign, and applauded by the loyal 
part of the Nation; And the Diſpenſing Power was affirm'd by the Judges ; 
which is only a juſtifying Crimes by their Authors ; of which too 
many may ſay, 


Pudet hzc opprobria nobis 
Et dici potuiſſe, &. non potuiſſe refelli. 

Nor may it be impertinent here to obſerve Tacitus his Account of 
the ſteps by which F«lius Czfar advanced himſelf to an arbitrary 
Power : Leaving the Application to others. 

* When he had wheedled the Soldiers. with large Pay, the People 
* with Freedom from Taxes, all with the'{weetneſs of Peace ; he roſe 
© by degrees to draw the Offices of the Senate, Magiſtrates, Laws, to 
* himſelf without oppoſition: When the moſt fierce had faln in the 
© Wars, or were driven from their Country, the reſt of the Nobility 
| © being, as any of them was the more forward for Servitude, rais'd to 

* Wealth and Honour, and profited by the Change ; choſe rather 
© preſent Safety, than the former State, not to be retrieved without 
*hazard. Nor did the Provinces decline the Yoke 5 the Government 
* of the Senate and People becoming cheap,through great mens quar- 
* rels, and the Avarice of Magiſtrates ;- the Law being enervated, 
* and its courſe interrupted by Force, Solicitations, and at laſt Bribery. 
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Tacit. ed. Plant. 
Pp. 1. and 2, 
Ubi militem” 
donis, popu- 
lum annona, 
cunCtos dulce- 
din2 otii pel- 
Jexit, munia 
Senatus, Magi- 
ſtraruum le- 
gum, in ſe tra- 
here nullo ad- 
verſante, cum 
feracifſimi per 
acies aut pro- 
ſcriptione ce- 
cidif{nr, ceteri 


Nobilium quanto quis Servitio promptior opibus & honoribus extollerentur, ac novis ex rebus autti rura & pre- 
ſentia quam vetera & periculoſa mallent. Neque Provinciz illum Statum abnuebant, ſuſpeFo Senatus Populiq;z 
imperio,ob certamina potentium,& ayaritiam Magiſtratuum,invalido legum auxilio, quez vis, ambitu poſtrems 


pecunia turbabuntur. 


The Author of the Elements ſuppoſes, that if the Government were 
ſabverted by the late King, all Rights whatſoever are loſt, as well as 
his ; which I have ſhewn, by no means to follow, 

But particularly, as to the Refiſting-Clauſe in King Fobn's Charter, 
which he obſerves to be turn'd into an Excommunication in . 34's, 
tis to be conſider'd, That as a King could not be thought to ſubvert 
the Conſtitution upon the firſt Breach of ſome particular Articles there, 
that Clauſe was in this reſpe&t an Addition to the Conſtitution ; but 
being only in the Afrmative, could not derogate from it. 

Himſelf fays, If with reference to the preſent Caſe, the Government 
is atlually ſubverted, then I grant the King's Authority is deſtroyed. And 
if the Government as to tne King's ſhare 1n it, is ſabverted, and his 
Authority deſtroyed, then there 1s no doubt but the People are freed 
from all thofe Forms to which his Preſence or Conſent were other- 
wiſe need{ul. | 

This Author yields 11 another place, that where the People are not 
forc'd into Submiſſion, but freely eleft their Monarch, there adl rem ote in- 
ferences and doubtful caſes ought to be interpreted in favour of the Sub- 
Jett, becauſe the Form of Government had its beginning from them 5 and 
in this caſe Liberty proves its ſelf. 

This he admits, ſuppoſing that he had prov'd a Conqueſt of the Na- 
tion by W. 1.; which I ſhail examine in its place ; tho what I have 
ſaid above, might take oft the m— from his Hypotheſis, eſpecial- 

F ly 


Elem Pol. part 
printed. 


Print, p. 13. 
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ly conſidering the broken Succeſſion ſince W. x. and what Authority 
the Conſtitution has given to the Peoples Choice, which IF. x. as ap. 
pears by his Death-bed Declaration, and what followed immediately 
npon it, left untouch'd. | | 
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| Cannot think that I have followed Truth too nigh at the heels for 
my Safety in the prefent Government, which I take to be built up. 
on this ſtaple Foundation ; and that Proteſtant fondly fiatters himſelf 
who thinks to retain his Religion and Security upon any Terms, at a 
return of the Former, which ſome who were Inſtruments in ſetting up 
this, ſeem madly to contend for. But could men hope to find their 
private Accounts in ſuch a Change, yet ſurely the diſmal Proſpect of 
Common Calamities to enſue, ſhould induce them to ſacrifice ſuch low 
Ends, to the Intereſt of their Religion and their Country. | 
I am not ſenſible that I have miſrepreſented any Fact or Authority 
tho I have not urg'd them with that ſtrength, which might have been 
by a better Pen. Perhaps what I have offer'd may give another No- 
tion of the Succeſſion, than what many have imbib'd, who will 
think T violate what is ſacred. I have not urg'd the Illegirimation of 
the Children of E. 4. by Richard the Third's Parliament ; becauſe, 
tho he was a King de fadto, it the Character fix'd on him be true, he 
was a Tyrant as well as Uſurper upon the Innocent Prince EF. 5. in 
whoſe Name he firſt took the Government upon him, and either terri- 
fied or cheated the People into a Compliance with his Pretences. 
Tho T have not the vanity to believe, that any thing of my own 
can weigh with them who have thought otherwiſe before ; eſpecially 
if they have liſted themſelves on a Side contrary to that, which no 
Diſadvantages can make me repent of: Yet I cannot but hope that 
theAuthorities which I have produc'd, will occaſion ſome conſideration, 
till they are either evaded or difprov'd. And being all legal Otjetions 
are anſwered ; nor can any ſcruple of Conſcience be here pretended, 
without, much leſs againſt Law ; What hinders, but that we ſhould 
exert our utmoſt in the Service of that Lawful Government, from 
which we receive Proteaion, and may cxpect Rewards for vertue, at 
leaſt the Defence of it, if we do not madly quit the ground which we 
have gain'dfrom them, who have hitherto made Vertue the greateſt 
Crime? | 
Wherefore, for us now to look back, after we have ſet our hands to 
the Plow, would. be not only to diſtruſt that Providence which has 
given ſuch a wonderful Encouragement to Perſeverance 3 but were 
enough to tarniſh all our Actions, with the Imputation of making the 
publick Intereſt a Pretence for carrying on our own. 'Tis an happineſs 
indeed when they are twiſted and thrive together. But the Cauſe is 
ſuch, as a man ought not to fear to dye, nay to ſtarve tor it. And how 
improſperous ſoever a man's endeavoursfor this, may prove, yet it may 
be a comfort tohave ſown that Seed, which may grow up tor the be- 
nefit of future Ages. Nor ought he to repine, becauſe another man 
hath guilded over his Name by what he has got by the ruin of his 
Country, or may have inſinuated himſelf again into Opportunities to 
betray it : Let it be enough tor him, how much ſoever ſhghted and 
Con- 


ty 
P» 


of the Engliſh Government. 


contemn'd while he lives, to embalm his Memory, by a ieddineſs 


to Truth, and the Intereſt of his Country 3 not to be ſhaken by croſs 


accidents to himſelf, or the Publick Cauſe. Let him ſtill a& uniform- 
ly, while others live in perpetual Contradictions or Varieties ; their 
Actions and their Principles thwarting themſelves, or each other, or 
varying with the State-weathercocks. Let them violate the Laws out 
of Loyalty ; unchurch all Proteſtant Churches, but their own, out of 
Zeal againſt Popery ; narrow the Terms of Communion, to ſpread 
the National Religion ;, contine all advantages to that Communion, 
for the Publick*Good ; make their King the Head of a Party, to 
ſtrengthen his hands againſt his Enenues; Deliver up Charters, and 
Retake them, gelt of their Nobleſt Priviledges, in performance of 
their Oaths to preſerve them 3 fight againſt their King, and yet urge 
the Obligation of Oaths requiring an unalterablie Allegiance to his 
Perſon ; aſſert that the Power is inſeparable from him, and yet may 
in his Abſence, without his Conſent, be transferr'd to a Regent, not to 
be Reaſſumed when he ſhould think fit to return ; grant that he has 
broken the Contract, yet contend that he retains that Power, which 
he received from the Contract : Or that tho the Contract be bro- 
ken, the Throne is not vacant: Or if it be vacant, yet an Heir has a 
Right ; and ſo it is vacant, and not vacant at the fame time : Or that 
after one has broken a Condition, upon which he took an Eſtate to 


' himſelf and his Heirs in Fee-Simple or Tail, another. ſhall enjoy it as 


Heir to him, and that in his Lite-time ; invite a Deliverer, yet reject 
the Deliverance. 

Upon ſuch Principles as theſe, I find an Eminent Eg/i/ſh Prelate 
cenſur'd as a Deſerter of his Church, for going about, according to 
his great Learning, to juſtifie the Oaths taken to the preſent Govern- 
ment : And thus the Cauſe of F. 2. is made the Cauſe of the Church 
of England. Certain it is, whatever is now pretended, 'tis more dif- 
ficult to juſtifie the taking up, or promoting Arms againſt a Deliverer, 
than an Oppreflor. And if Arms againſt the laſt were lawful, even 
with rhe proſpe&t of involving Thouſands in the Miſeries of War ; 
much more are they, in Defence of that Power which has reſtor'd 
thoſe Liberties, which the other Invaded, and reaſſured the Publick 
Peace. And whoever firſt engaged, and now draw back, not only 
brand themſelves for 'Traitors, but make it evident, that Ambition, 
Revenge, or ſome ungenerous Defign, animated their Undertakings. 
And as [ doubt not bur rhey will meet with their due Reward ; per- 
haps that Succeſs which has attended the Heroical Actions of our pre- 
ſent King, may go further with ſuch-men, to keep them to their Du- 
ty, than the moſt demonſtrative Proofs of Right, which they gene- 
rally meaſure by the Event. And as no Caute or Action is juſt in 
their eyes, which is not proſperous ; they in the language of the Poet 
are always on the ſide of the gods: But few are in this Point fuch 


Philoſophers as Cato. 


Viftrix cauſa Diis placuit ſed vifta Catoni. 
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Tho thoſe Authors which T have referr'd to in the Book, have (uf- 
ficiently expos'd Sir Robert Filmer's Notions ; yet the follow- 
ing Objervations made by ' me fome Years farce, upon the firſt 
applying of my Thonghts to ſuch Studies, may be more faited to 
meaner Capacities , at leaſt they who will not give themſelves time 
to read thoſe Elaborate Treatiles, may be diverted with this Sum- 
mary of  Inconfiftencies,, which Numbers ſwallow. down 1s blind 
Men do Flies. = 4) CERES 
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WES 1 a. \\IM x \ Bok, - , : - AID 


— 


Sir Robert Filmer, and ſome of our Divines, plaid 
againſt one another, in relation to Eccleſsaſtical and 


Crvil P ower, and Sir Robert againſt Himſelf. 


Ince Sir Robert Filmer's Writings are recommended to the 7id. Heylir's 
World, by the FYogiums of the, Infallible Dr. Heyliz, that 2; 2 7 Ed: 
Man that profeſſed in print,. that he could not reckon the mn. #p.p.208. 
early Death of the Wonder. of his and following Ages, ſup. Cap.1. 
Eaw. the 6th, for an Infelicity to the Church of England : Prij- ts Hit. of 
You cannot but think that this his Monarch in Politicks, Ref. 

whoſe Death he laments, was not {ſo ill-principled in himfelf, nor in- 

clin'd to embrace ſuch Counſels, but that his Aﬀettions to' the Churcb 

were 45 exemplary, as his Books have. manifeſted them to be to th 

State. | ; 

But me-thinks Dr. Heyliz, by ſubſcribing to Sir Robert's Judg- 

ment in Politiques, and conſequently to his Anarchy of. a mixt Mo- 

zarchy, does thereby. confeſs that the Church is wholly ſubject to 

the Law of the State ; and that the Civil Power is comprehenſive of 

the Eccleſiaſtical, the dividing of the Power being utter Anarchy 

and Confuſion, _ | | Ct | 

Nay, that excellent Diſcourſe call'd Patriarcha, which the DoQtor Ep. t9Sir kd: 
by way of Prophelſy, (for T an ſure *tis not.to be imagin'd in the way Fmt: 

of Nature) tells us would, when publiſh'd, .give ſuch ſatisfaition to 

all our great Maſters in the Schools of Polity, that all other Trafates 

in that kind would be found unneceſſary. . That Catholicoz, ( as he is 

pleas'd to cail it ) would ſuperſede the Divine Right of all Rulers, 

even in Eccleliaſtical Aﬀairs, other than Temporal Princes, who 

prior to their UnCtion, by which *tis ſuppos'd that. the Spirent 

A ar: 
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JuriſdiQion is convey'd, are inveſted with all that Power that the 
Patriarchs had, who according to our Prince of Politicians, by Right 
in Nature, and God's ſpecial Ordinance, were abſolute Prieſts and 
Princes. 

Now one would wonder what Principle was recetiv'd by King 
Eaw. the 6th, more injurious to the Church, than what the DoQor 

and his Followers eagerly embrace. F | 
What was the Judgment of that King, I have ſcen in a Manuſcript 
worth Diamonds, written by his own Hand, and dedicated by him 
to his Uncle the Duke of Somerſet, in the Year 1549. when, as I 
compute it, he was but Twelve Years old, entituled, Petit Traite 
A lencontre de la Primante du Pape. Where amongſt other things, 
This has bets he diſcourſes thus of the Power of the Keys. Le ſecond texte eſt que 
"_ _- 4 les clefz du ciel eſtoyent donnees non ſeulement a Pierre, mais auſſy aux 
> Quality. autres Apoſtres ; & par ceſt argument je repons qu'il neſtoit pas le Prin- 
| cipal ; car les autres recevoient Ia meſme authorite aes clefz laquelle Ity 
Galat. 2.9 eff commiſe : Pour laquelle choſe Paul appelſe Pierre 1a Coulomne, oz 
pas be fondement de legliſe, & ſon compagnon non pas fon Gonverneur : 
car quelles ſont les clefz du ciel ? Pauthorite de pardonner les pechez ? 
non, mais le preſchement vie Fevangill de Dieu le pere, ouy bien de Dieu, 
n0% pas du Pape ou Diable, Et tout ainſ; que quand, I buys eſt ouvert 
quiconques veult peut entrer, ainſy quand Dieu exvoyoit ſon ſincere Com- 
2 Cor. 2. 92. mandement & ſon Evangile, 'ils ouuroient la verite, la quelle eft 1a por- 
te duciel : & donnoient aux hommes 4 entenare la ecriture, la quelle ſills 
ſutvent, ilz ſeront ſaunez: parquoy on peut entendre que Vevangile, 
& lawverite de Fecriture ſont les ſenles ortes qui conduiſent Phomme 
au royaume de Dieu : pour laquelle choſe St. Paul dit. Quiconque in- 
Rom. 10. 13, Voquera le nom de Dieu ſerra ſaune. Comment invoquerent ils celuy 
14, augquel ilz ne croient pas ? Comment crojrent ilz en celuy au quel ilz 
17. 201't pas ouy parler ? Comment orront ilz ſans avoir un preſcheur 9 Et un 
peu apres il dit, Foy vient par ouir, & ouyr de la parolle, de Dieu. Au 
Rom. 4. 5- quatrieſme Chapitre aux Romans auſſy il dit, 2 celuy qui neunre pas, mais 
ag en celuy qui juſtifie les meſchans, ſa foy luy eſt imputee a ju- 

Ze. 

Maintenant nous prounerons que le preſchement de Pevangile eſt la 
ReQids Dixi- Clef du ciel. Au huiteſme Chapitre aux Romans (comme jay aeſſus adit ) 
eſme, Paul affirme, que quiconque invoque le nom du Seigneur eſt ſaune, & que 
le preſchement de Pevangile, eſt Fentree en linwvocation de Dieu : adonc il 
ſenſuit que le preſchemnent de Fevangile eſt Fentre du ſalut ; D'avantage 
Paul affirme, que foy juſtifie, & que le preſchement de Pevangile fait Is 
foy (le quelle choſe jay demonſtree icy devant) purtant il ſenſuit, que le 
oray preſchment eſt Pentree en juſtification : car tout ainſi qu'un terre 
ſemee peut produire frait, porven que Ia femence ne ſoit ſemee en terre 
plein de chardons, brieres, ou pierres : Et encore Selle eſt ſemee en telle 
terre elle ferra la terre un peu meilleure,ainſi,fs le Commandement de Dieu 
eſt ſeme a cueur de honeſtes gens, on de ceux gui ont un bon 2ele 4 la we- 
rite, il les confirmera en toute bonte,mais ſi aucuns ſont obſtinez & opini- 
atres, ilz ne peuent imputer la faute a Lecriture ven quelle eft en eux 
Mat. 28. 18. aeſm. Pourtant nous nous devons efforcer que Pevangile, ſoit preſchee 
par tout le monde comme il eſt ecrit, Tout povoir m'eſt donne en la 
Mark 16-15. terre & au ciel : pourtant allez $& preſchez + toutez creatures les 
baptizans en mon nom. . Purs done quil eſt proune que les clef's _ 
| ont 


font Fauthorite de preſcher, & que Pauthorite de preſcher eſtoit donnee 3 
chacun Apoſtre, je ne puis voir comme par ce texte Panthorite eftoit 
donnee a Pierre plus que aux autres, Fc. | 

Now, in ſhort, here lies the Subſtance of theſe Principles, the 
Danger of the improvement of which was happily prevented by 
Queen Mary's Reign. 

The Power of the Keys, or Church-Power, is only Authority to 
preach the Goſpel,that was equally given to all the Apoſtles; therefore 
all Apoſtles had equally the Power of the Keys, and ſo were equal : 

And by conſequence will ſome ſay, all Preachers after them, that 
had only a general and ordinary Commiſſion to preach, are equal, of 
the ſame Order to one another, Order being taken for a Power to do 
a ſpecial AQ, as the Learned Biſhop Azdrews informs us ; Ordinen _ _—_ 
eſſe poteſtatem ad attum ſpecialem, non a me dico, Schola hoc dicit totas. Par? _P 

Even the Authority to preach the Goſpel, which was in an eſpe- p. 192. 
cial manner committed to the Apoſtles, and by Ordination by them 
practiſed, conferr'd upon others, and always continued in the 
Church, ſome great Church-men will tell us ought to yield to the 
Civil Power ſo tar; that no Man forbidden by the Magiſtrate ought 
ro preach, without an immediate Commiſſion from Heaven, by work- 
ing of Miracles. Whereas others will ſay, *twas enough that the 
Power was given at firſt, and atteſted to by Miracles. Something 
apeceby to which, a Learned Church-man ſays, Touching the Wor- 

ip of God: 

Nince the Divine Eſtabliſhment of the Publick Chriſtian Service is Falkner's Ciri- 
contained in the Goſpel, no Authority upon Earth hath any right to "3 Lnalh, 
prohibit this: And thoſe Chriſtians that rightly worſhip God, in the**" 
true Catholick Communion, according to the Apoſtolical and Primitive 
Charch, have a right to hold ſuch Aſſemblies for the Chriſtian Worſhip, 
as appear uſeful for the Church's Good, tho this ſhould be againſt the 
Tnterdict of the Civil Power. | 

This is greatly oppoſite to the Judgment ſince deliver'd in 
the Caſe; yet by adding falſe Terms, he enervates his Argu- 
ment; for his Argument 1s taken from ſuch Service its bein 
contain'd in Scripture; but upon that he would ſupport thoſe 
Modes of Worſhip, which though not contain'd in Scripture, 
were us'd in the Primitive Church, which is an Individium vagum, 
which ſome confine to the Life-time of the Apoſtles, ſome extend 
to the whole firſt three Centuries, ſome even to this, according to 
the DoQtrine of Infallible Tradition. Suppoſe, for Example, that 
in ſuch Aſſemblies as are form'd with or without leave of the Civil 
Power, the Sign of the Croſs be uſed as a Symbol of dedicating tor 
the Service of Chriſt, thoſe who are let into Catholick Communion ; 
and this they judg uſeful to the preſent, and according to the Primi- 
tive Church, it will be a Queſtion, Whether the retaining of this, 
againſt a particular Interdi& of the Civil Power, ( which is ſuppo- 
ſable at leaſt) is to be juſtifi?d upon theſe Grounds ? Put this Argu- 
ment into- Form, and you will find he has more or leſs in his Con- 
cluſion, than in his Premiſes. Rightly taken, I conceive it lies thus : 

If the Goſpel contains a Divine Eſtabliſhment of Publick Chri- 
ſtian Service ; ſuch Publick Chriſtian Service as has therein Divine 


Eſtabliſhment, no Authority upon Earth hath any right to "_ 
A 2 MN But 


' ſuch Aſſemblies 
Church's Good.” 
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But the Goſpel does contain a Divine Eſtabliſhment of Publick 
Chriſtian Service : Therefore ſuch Publick Chriſtian Service as 
has therein Divine Eſtabliſhmenr, no” Authority upon Earth has 


Power to prohibit. | Se 

This being taken for granted, he ptoceeds; What no Authority 
upon Earth has right to prohibit, may be done or perform'd not- 
withſtanding the InterdiCt of the Civil Power. 

Bur ſuch Service, ## ſapra, no Authority upon Earth hath right 
to prohibit, therefore it may be perform'd notwithſtanding the In- 
terdi&t of the Civil Power. TT 

- But he concludes contrary to the Laws'of Arpuing ; That thoſe 
Chriſtians who rightly pak th God inthe True Catholick Communion, 
according to the Apoſtolical and Primitive Church, have a right to hold 

p the Chriſtian Worſhip, | as appear nſeful for the 
Now if hereby he means that they'whv worſhip God according 
to the Scriptures, even though taking 'in the Practice of the Apo- 
{tles, have not this Right, unleſs they do it in.the manner us'd till, 
or at the end of the firft three hundred Years after Chriſt, which is 
the modeſteſt acceptation of Primitive *FTirmes. Here, by adding of 
Circumſtances, his Concluſion has really lefs rhan the Premiſes, be+ 
cauſe it ties up them. whom the Scripture has left free, and takes 
from the: Authority of Scripture where the Foundation was laid, 


. and-undermines it by going to ſupport it with the ſpecious words of 


Apoſtolical and Primitive, which ſtill are df doubtful Acceptation. 


.. Whereas ſome believe that ho manner of Worſhip is to be term'd 


22 Car. 2:C. 1. 


Primitive, which was not truly Apoftolical, that is, us'd by the 
Apoſtles thernſelves, others call _ thing within thoſe three Cen- 
turies at leaſt; Primitive, and therefore Apoſtolical. | 
©" But tobe lute here is a very falfe way of Arguing, if he uſes any, 
or elſe *tis gratis dictum, But take it for-an Argument, and then to 
his purpoſe, there is more in the Conclufton than in the Premiſes ; 
for the Premiſes are only of ſuch Publick Service as' is contain'd and 
eſtabliſlYd in the Goſpel ; and thence he would conclude, that whats 
ever has been practis'd in the Primitive Church, in the Publick Setz 
vice of God, may be continued notwithſtanding the InterdiQt, Nay, 
he would gd fatther, That they may in their Aſſemblies praQiſe ac- 
cording to their own Jadgtnent, of what i aſeful for the Church's 
Good. IF it be faid, that he'means no more, than that they may 
hold ſuch Aſſemblies for Chriſtian Worſhip as appear uſeful, that is, 
of Five beſides a ſingle Family, of tore, as appears uſeful, if he 
means not that they may aſſemble, and worſhip, in ſuch a manner as 
appears uſeful, he exclides the Worſhip out of the Aſſembly, and 
then it may be a Silent Meeting if the Civil Power pleaſe, and is 
lefs than his Premiſes warrant... BE 
. I muſt,confeſs, he ſterhs to intend the amuſing, rather than fatiſ- 
fying his Readers, by puifting, in #he traz Catholick Communion ; for 
be muſt mean either that what-ever Publick Service is according to 
the Apoſtolic [ and Pricvitive Church, is in zr#e Catholick Commu- 
ion, and fo. vice verſa, that 'what-ever is in rrne Catholick Commu- 


ion, IS. accordin 7 to the Apoſtolical and Primitive Church ; ſo that 
the Church becomes the 


ile ro the ſupplanting of Scripture : or 
elle 
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elſe, that to worſhip God rightly and warrantably, notwithſtandin 
a Civil InterdiCt, *tis not enough to be according to the Apoſtolica 
and Primitive Church, unleſs it be in the true Catholick Commu- 
nion, that is, with ſuch Terms of Communion as Chriſt himſelf, 
or his Apoſtles made: Catholick and univerſally obliging; and in- 
deed in this ſenſe, though he has not obſerv'd ir, he comes up fully 
to the Force of his Argument. | | 

The great Saxderſoz, whoſe Judgment, where it was according 
to that /umen ſiccum, the general want of which is to be deplored, 
is of great Authority, has gone about to ſplit the Hair between two 
Extreams, in relation to Eccleſiaſtical Juriſdiction, and lays down 
what he ſays is moſt conſentaneous to the DoQrine of the Church of 
Exzland, and moreover to the Laws of the Kingdom ; Quod & Do- Smdnſm de 
Frins Eccleſie Anglictns & Regni inſimul Legibus maxitne ſit conſen- Oligatione | 
zaneum ; Which, by the way, 1s an inſinuation that the Church of Oo —ongy 
Ezxg1and holds ſome Doftrine not conſentaneous to Law, and it may © ” 
be the Canons of 1640 might be inftanced in; 

Now his Notion is, that the jus condendi Leges Feeleſiaſticas, that 
is, the Legiſlative Power in Eccleſiaſtical Afﬀairs, is in the Biſhops, 
Presbyters, and other Perſons duly eleSted by the Clergy of the 
whole Kingdom, and duly aſſembled in a lawful Synod. 

Upon this I would be bold to ask the Queſtion, How this agrees Pe. 188. 
with his Conceſſion, That the King is Supream Head and Gover- 
nour over all Perſons and Cauſes, as well Eccleſiaſtical as Civil ; 
ſince his own Argument 1s, That he who 1s Supream, has the Power 
or Right to make Laws. But the King is Supream, wherefore, ac- ”Y 
cording to him, the King, and not the Clergy, hath this Power. 
This I think is the unforc'd Conſequence from his other Afﬀertion ; 
Poteſtatem vogue, miiy eſſe poteſtatem vuTwegTeguny, Hor oft jus feren- pa 
di leges que oviigant ' totam communitatem eſſe penes eum ſolum, ſive wie an 
ſit is ſingularis perſona, ut in ſtatu Regiminis Monarchici, (ve plures ut 
in aliis, qui cum ſumma poteſtate toti communitati preeſt., Nay, he 
argues that it muſt needs be ſo in reaſon ; Precipuns aftus gubernationis 
pr ecipuam requiret poteſtatem, &c. Eſt autem vopaoKole ſive legums latio, 
atus gubernationis ſupremus & pracipums; Non ergo poteſt exercerz 
niſia perſona habente, ant ſaltem in virtute & ex authoritate habentis 
ſupremam atithoritatem &* jurisditionem in communitatem ſibi ſubje= 


W3t 


o 


Ct am. 

The chicf AQ of Government, requires the chief or Supream 
Power. | 

But the making of Laws, is the Supream Ac of Govern- 
meat. 


Therefore it cannot be exerciſed but by a Perſon having, or at 
leaſt by Virtue, and from the Authority of the Perſon having Su- 
pream Power and Juriſdiftion over the Cornmunity fubje&t unto 
him. Now in this the DoQtor ſeems to be uniform to himſelt; 
lince he grants that the Clergy cannot exerciſe this Power without 
the conſent of the King, and ſo they a& by virtue of his Autho- 
rity. But it will be juſtly queſtion'd, whether the Power be not 1n 
the King, rhe Authority being his: For a Legiſtative Power, where- 
ever plac'd, is uncontroulable, and ſelf-ſufficient ; and ſo the Doftor 
tells us ; Poreſtas op kn eft cvTmegregm z and if the Power, the 
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jus condendi Leges Eccleſiaſticas be in the Clergy, then that Power is 
ſelf-ſufficient, dvrmegregui; and by conſequence their AQ of Le- 
oiflation made known, obliges the Community, Eodem 032nin0 modo 
quo Princeps qui habet poteſtatems vojao,xmulw, ferendo leges obligat ſub- 
ditos ad ipſarum obſervationem. | 

But perhaps we may be told that a Difference is here to be taken 
between jus conudend; Leges, and poteſtias vopwo%kmmy ; but then the 
DoRor muſt be allowed not to talk with coherence ; For he takes it 
for granted, Poſſe de novo condi leges de ritibus, rebus & perjonis Fe- 
cleſiaſticis, omnibuſq, ſacri cultus externi circumſtantiis ad ordizem hone- 
ftatem, & edificationem ſpeitantibus, extra eas que ſunt a Chriſto & 
ejus Apoſtolis in Sacris Literis tradite; which is, in ſhort, that there 
is ſomewhere a Legiſlative Power in Matters Eccleſiaſtical, not de- 
termin'd in the Scriptures. Now this very Power, [Jus condendi 
Leges Eccleſiaſticas, he places in Eccleſiaſtical Perſons; wherefore 
the Power which he aſcribes to them in Eccleſiaſtical Aitairs, is a 
Legiſlative Power. And ſome will queſtion, how much ſoever the 
Clergy complement the King, whether they take not the Reſtraint 
which they ſubmit to, to be a Condeſcenſion ; nay, that Power is 
by him aſcrib'd to the Clergy in the very ſame Expreſſions, wherein 
he expreſſes the King's Power. For as he ſays, Tus condendarum 
Legum, is penes unum Regem ; 10 he tells us, Jus condend; L eges Ec- 
cleſiaſticas, is penes Epiſcopos, &c. 

I would gladly ſee the Difference rightly ſtated upon theſe Prin- 
ciples. 

The Clergy have the Power of making Laws, or the Legiſla- 
tive Power in Eccleſiaſtical Matters, yet the Exciciſe is reſtrainable 
by the King. Tus condend: Leges Eccleſiaſticas eſſe penes Epiſcopos, 
Presbyteros aliaſq; perſonas a totius Regni Clero rite eletas, 3 legiti- 
2n4 Synodo congregeatas , Ita tamen ut cjus juris exercitium in omni 
Republica Chriſtians ex Authoritate Supreme Magiſtratius politici pen- 
dere debeat ; Taq, a parte ante, & a parte poſt. 

The King has the Legiſlative Power in Civil Aﬀairs, yet the Ex- 
erciſe is reſ{trainable by the People ; Cum dicimms penes unum Regen 
eſſe jus condendarum Legum, non id ita intelligendum, quaſi vellemus 
qruicquam Regi libuerit jubere id continuo legis vim obtinere, nam & po- 
puli conſenſum aliquem, aliaq; non nulla ad Legem conſtituendam requiri 
20x oſtendam. | 

Ergo, Quere, Whether Church-men are not Supream in Eccleſia- 
ſtical Afairs, as the King is in Civil ? 

It will be ſaid, Admit they are, yet that Power may be very con- 
fiftent with Monarchy ; for which purpoſe one need but tranſcribe, 
with very little variation, the Doftor's words, applying what he 
lays of the Lawgiver in Temporal, to the Eccleſiaſtical Law- 
G1VETS. | | 

Poſſe dao heac (Regis inquam conſenſum & ſupremum ECCLESTA4- 
STICORUM in ferendis legibus poteſtatem) ſumul & amice ſatis conſi- 
fiere, preterea quod in rebus ipſis nulla videtur eſſe repugnantia) wel inde 
conſtare poteſt, quod Anglie noſtre CLERICT, quorum ſupremam pote- 
ftatem in ECCLESTASTICIS ante infelicifſima hec tempora omnes 
bujus Regni incole prolixiſſume ſemper agnoverunt, nunquam tamen le- 
giflativam ſuam poteſtatem ita exercuerunt, ut ſine Regum ſuorum con- 
ſenſu Leges aliquas condiderint. Now 
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Now whether the Doftor's Refleftions upon them that feign a 
Power coordinate with the King ; nay, whether his imputation of 
Perjury upon them who deny the King a Legiſlative Power, after 
having {worn that he is Supream Head and Governour over all 
Cauſes and Perſons, as well Eccleſiaſtical as Civil, will not fall 
upon himſelf, ſome will queſtion; and they know not: whether he 
were not. one of them. that believ'd Contradiftoria poſſe ſimul eſſe Pe. 197. 
vera. 

And thus again they argue out of him ; 1z fatu Monarchico unius #4 128. 
Regis perſone inheret ſumma poteſt as. 

* In a Monarchy, the Supream Power is inherent in the Perſon of 
*the King only. 

But ours 1sa Monarchy, therefore the Supream Power is inherent 
in the Perſon of the King only, he is ozanium perſonarum canſarumq, ibid. 
in ſuis Regnis Supremus, imo & ſolus ſupremus Moderator. Making 
of Laws, either in Eccleſiaſtical or Civil Matters, is an A& of the 
Supream Power ; therefore the Right of making Laws, in the one 
as well *tother, is in the King, in whom the Supream Power is inhe- 
rent, not in Church-men, 

But if one may diſpute the Authority of ſo great a Man, one 
may be bold to ask what proof there is, that what he aſſerts about 
Eccleſiaſtical Juriſdiftion, is conſentaneous, & Dofrine Eccleſie An- 
olicane & Regni infimul legibus ? 

For take it in the largeſt ſenſe, not that the Clergy have the Le- 
eiflative Power ſo qualified as aforeſaid, but that they and the King 
have a Power of making Laws in Eccleſiaſtical Matters which ſhall 
oblige the Community, without any farther Conſent or Ratification ; 
This ſome will ſay may, for ought they know, be agreeable to the 
Doctrine of the Church, or Church-men ; but where is the Law to 
warrant it they are to ſeek. And beſides the ſeveral adjudg'd Caſes 
that the Laity are not oblig'd, by any Canons of the Clergy, or 
Eccleſiaſtical Laws, though made with all the Circumſtances taken 
in by the DoEtor ; They urge the Authority of this King in his Par- _ 
liament, where twas enacted, that the Canons made in the Year 1640, be ror 
ſhould not be confirm'd ; which {hews:' that they ſtood in need of *2: before that 
Parliamentary Confirmation to become Laws. And *tis to be ob- ror NE 
ſerved, that there had been the Royal Afent to that Exerciſe of Ec- * 
cleſiaſtical Power, both 2 parte ante, and 2 parte poſt. 

Some Men poffibly may tax this Great Author with Deceit, in 
eving the King a Legiſlative Power in general, without excluding 
thoſe Eccleſiaſtical Matters which the Great Legiſlator left undeter- 
min'd ; And yet afterwards,when had he ſaid enough to gain Credit, 
ſtealing away a large ſhare for the Clergy ; but yet he had given ſo 
much before, that he could not leave any thing to the Clergy, or the 
Laity either, without manifeſt contradiCtion. He tells us, that in 
every Monarchy the Prince has Supream Power ; that this Supream 
Power is a Legiſlative Power, and with us extends to Matters Ec- 
clefiaſtical, as well as Civil : that a Legiſlative Power is Self-ſuffi- 
cient and Arbitrary, and that that Prince who has a Legiflative 
Power, obliges his SubjeQs, ferendo Leges, by the exercile of this 
Power ; and that muſt be in what manner ſoever he exerciſes it, 0- 
therwilſe *tis not «vToperrpery. Yet in another place he fays, "_ 

B 2 tne 


_ 


Pag. 192. 


$ 


Pag. 889 


Prale&io 77:4 
de Obligatio- 
ne legum hu- 
manarum Ex 
parte” cauſ# 
efficientls. 


Przl. 7142, 
Pe I'74s 


Ep. Wynton. 
Reſp. ad 3 Ep. 
Per. Moline, 
P+ I9ls 


APPENDIX. 
the King commands has not the Force of a Law, that is, does not 
oblige, without ſome Conſent of the People. 

And whereas he places in the King the Sanction of Laws in gene- 
ral, as being the principal Cauſe that introduces the Form ; and 
this he calls, jus condendarum Legum ; this Right or Power he places 
in the Clergy for Matters Eccleſiaſtical, and ſo wholly ſhuts our 
the King and Laity, who have, according to him, neither the Pro- 
poſing, nor the Sanction : And therefore that reſtraint of the Exerciſe 
which he yields to the Civil Power, amounts to no more than a na- 
tural, not moral Power. 

And this appears farther, in that this was under the Head of the 
efficient Cauſe of Humane Laws, which he makes the Clergy to be 
in Matters Eccleſiaſtical, and that without Aid of the Civil rata 
as he explains himſelf, ſpeaking of the Matter of Laws. 

Leges autem Eccleſiaſticas hic intelligo, non que a perſonis Eccleſiaſticis 
fine Magiſtratus civilis authoritate conſtitute ſunt (que ſchola non ej} 
hujus toes ſed ad alterins generis cauſam, efficientem, ſcilicet, perti- 
net, OF. | 

I conceive he places the Authority of making Eccleſiaſtical Laws 
in the Clergy, in the ſame manner that he does any Att of the Mi- 
niſtry ; the Power of which, according to ſome Great Men, re- 
mains, though the A& may be reſtrain'd, which ſome Men cannot 
underſtand for their Hearts, for they ſuppoſe that one may always 
att according to a lawful Power. But we are otherwiſe taught; 

Poſt enim (quam dicunt) degradationem manet poteſtas ad attum or- 
dinis, cujus poteſtatis uſus prohiberi poteſt, poteſtas ipſa tolli non 
poteſt. 
+; put an end to all theſe Diſputes, DoQtor Heylin's perpetual Di- 
Ctator in Politicks, places a Power in Adawas Abſolute and Arbitra- 
ry as all the As of his Will, and does nothing if he goes not to prove 
that this his Power was to be obey'd in every Act of his Sovereign's 
Will, relating to things Sacred, as well as Civil ; for a right to Com- 
mand, without an Obligation upon others ro obey, 1s an empty in-_ 
{ſignificant Notion, Well, this being ſettled, beyond diſpute, in 


_ -Adamand 1n his Poſterity, by right of Fatherhood, and in Cain by 
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right of Birth, (though by the way he never was veſted with fuch 
Power over his Brother, over whom we are told *tis promis'd, for 
that Abel died in the Life-time of Adam) though it were indiviſible, 
and of right an univerſal Monarchy ſettled upon the Eldeft Parezt ; 
yet it lawfully deſcended, or came, upon Sons in the Time of their 
Fathers ; as upon Judah, who by virtue of his Patriarchal Power, 
condemn'd Thamar to be burnt, while his Father Jacob was in being : 
Such as could {ct up for themſelves in any of the divided Kingdoms 
of the Earth, had, in ſpight of contradKtion, juſt Shares in this 
ſtill zzdivifible Monarchy ; and not only by conſequence, but expreſly 
are wetaught, that Uſurpers and Rebels have good Authority, ſuch 
as ought to be obey'd, though the lawful Prince be alive. 

Bur theſe, beſides many other Abſurdities and Contradictions, 
which Sir Robert is pleas'd to divert us with, are but neceſſary Con- 
{equences upon the Suppoſition, that every one who is Supream in 
Power, however he come by it, derives his Title to an indivilſible 
Power ; that is, all Power, from Adam, Which holds not only _ to all 
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Power within any particular Diviſion or Tra& of Land, but all ted the nz: 
over the World, as it is ſuppos'd Adam's Power was. If it be meant £8 Ps _ 
of the Father of the. People within ſuch a Tca&t, of Land, then he ms, ea 
derives not his Title from the Eldeft Parent ; and by Conſequence ff the ne- 
entitles ſuch an one only to a ſubordinate Power. And therefore yr nur 
one would think that Sir Robert has heap'd together all the Abſur- Pept. = 
diries lowing from ſuch an Opinion,with an intention ro expoſe it to 
all Men of Judgment. They that will ſay *twas otherwiſe, ſurely 
are none of his Friends, but expoſe him as they do themſelves, in 
contending ſo eagerly for the maintenance of what, if he Tpoke 
his Judgment, argues him to be none of the wiſelt, if *twas nor 
none of the honeſteſt. _ 
If, as one of Sir Robere Filmer's pedantick Admirers flouriſhes, Power of Kings. 
All Readers are inſenſibly under his Command, 4s if they were his Subs 
jeits, ana are his by right of naiurn! Soveraignty ; and a Reaſon ſo 
far exalted above onrs as 11s, makes bm appear like thoſe Kings of old; 
who were in Statzre much ſuperior r0 their Subjects, and ſeem'd ſo far 
jo over-top the veſt, as if Nature mark'd them out for Heads of 
all ; | 
TIF till, this exalted Genius be guilty of Self-contradiftions, and 
undermining his own Foundations, what ſilly Creatures are they, 
or what Slaves 1n their Underſtanding, who are made Captives 
without Reſiſtance, and are Slaves. by right of Conqueſt. And if 
all Men fell under his Title, either of natural Soveraignty, or of 
Conqueſt, how deſpicable were the Condition of Humane Nas ' 
ture. | kt 
But ſurely Contradictions will not down with all Men; *rwere 
in vain to ſhew ſuch eaſy Wretches, as are led captive by Sir Robert's 
falſe Reaſonings, wherein his Fallacies lie, as in not diſtinguiſhing 
the Power whereby a Nation is govern'd, from the Perſon or Per- 
ſons inveſted with Power ; nor conſidering the Manner wherein it -is 
enjoy'd, whether Abſolutely, or wich Limitation 3 or whether che 
Adminiſtration or Exerciſe be according to the lawful manuer ; 
which to them that are able ro conſider, would evince to how little 
purpoſe *tis urg'd that Soverazgnty 7s indivifible. For an undivided 
Soveraignty may be in ſeveral in unequal manners, and ſometimes 
in equal. As in the Roman Corſuls or Decemwvirs at. leaſt, and that 
by Sir Robert's own confeſſion : 
The Law, ſays he, of the Twelve Tables affirms ; Regis Imperio Duo 
unto, iiq, Conſules appellantur. © Let Two have Regal Power, and 
&« let them be called Conſuls. Alſo the Fudement of Livy ts, that tha 
< Sovereign Power was tranſlated from Conſuls to Decemvirs, as before 
&« tom Kings to Conſuls. 
Yet in another Place our Learned Knight, according to his uſual 
Inconſiſtencies with himſelf, tells us, that but one of the Conſuls had 
Regality, for they govern'd by turns : Which, by his Favour, I take 
it, was only in the Wars, which require but one Gerieral, not at 
Rome: However he confefſes, that all the. Decexwvirs had Reg «148 
ty, for he pretends not that they govern'd by turns, and he lays, 
they were choſen to make 1 avs; and though ſome will queſtioa whe- 
ther a Supream Gubernative implies a Legiſhative Power, no Mag 
will queſtion, -but a Legiſlative takes inthe other, or at leaſt may, 
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at the pleaſure of him or them in whom it is veſted. But I would 
fain know which one of them had riglit to give Law to the reſt, or 
had the Soveraignty in him alone: And for it to be 1n more than 

03ſerv, touching One, Is (as we are inform'd by him) quite contrary to the indiviſible 

Forns of Gov. Nature of Soveraignty. Yet he grants it may eſcheat to the Supream 

P-47- Headsof Families, that is more than one within that which had 
been at leaſt immediately before the ſame Community ; nay, and 
that it may be exerciſed by many in other Acts, beſides the choice 
of ene to head them, which he owns in theſe words : - 


tb. p.60,8: 61. Thoſe Governments that ſeem to be popular, are kinds of petty My- 
narchies : which may thus appear , Government is a Relation between the 
| Governors and Governed, the one cannot be without the other, mutuy {& 
ponunt & auferunt. Where a Command proceeds from a major part, 
there thoſe individual Perſons that concurr'd in the Vote, are the Gower. 
01s, becauſe the Law is only their Will in particular. 


Yet, under correction, though ſome of thoſe alter their Wills, 
and ſome which were againft the Law become for it, provid- 
ed that the Ballance continue as 'twas when the Law paſs'd ; in 

The ten be ns this Caſe the Law cannot be chang'd by thoſe very Perſons which 
Obligationwhich made it, and therefore ſome things which receive Force from the 
ocular meer Will of the Parties, yet continue to oblige againſt their Wills, 
him that jro- and the Government is in the united Body, not in thoſe who made 


miſeth the ſant. that Law, for the Power cannot be derived from them who chang'd 


'Power of 


Kings, Fol, x, their Wills, but out of the whole Body ; however no ane of them 
"  werea Monarch, and yet what hinders but that there was a Sove- 
raign Power amongſt them ? | 


' This Power it ſeems Sir Robert knows not how to diſtmguiſh from 
the Exetciſe or Act of Power. The Supream Power being an indiviſ- 
ble Beam of Majeſty, he tells us, caunot be divided or ſettled upon a 
Multitude ; God would bave it fixt in one Perſon, not ſometimes in one 
part of” the People, and ſometimes in another, and ſometimes, and that 
For themoſt part, no where ; as when the Aſſembly is Diſſolu'd, it muſt 
reſt in the Air, or in the Walls of the Chamber where they were aſſembled. 
Agreeable to which he ſays elſewhere ; By this means one and the 
ſame Aſſembly may make, at one Sitting, ſeveral Forms of Common- 
Wealths. So that he ſuppoſes the ditterent Exerciſe to alter the 
form of Government, and that it Diſſolves when the Exerciſe ceaſes, 
or is diſcontinued : which Error'is of kin to theirs ( whoever they 
are) that make a Church barely to relate to Aits of Worſhip. 


But to wave theſe Niceties, as above their reach, who cannot of 
themfelves diſcern palpable ContradiCtions,and wherein Sir Robert,un- 
der pretence of Friendſhip, ſerves them as Foab did Abner. I ſhall 
take from his thoughts their artificial Dreſs,and lay them open in their 
naked Deformity, that every rational, at leaſt honeſt Man and good 
Subject, may ſtart from them ; the Devil cannot be ſo far tranſ- 
form'd into the ſhape of an Angel of Light, but that his cloven 
Foot muſt appear. 
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Stxre T am, that he undermines the Right of all preſent Kings 

or Families, and makes the Right of Succeſſion as doubtful as the 

Event of War, admitting none but Rebels withia the poſſibility of 

Uſurping ; and thereby yielding that any Foreign Prince may law- 

fully diſpoſſeſs one in the Throne, or interrupt the Succefſion : And 

if any Subje& can proſper in his Rebellion, though the lawſul 

Prince or Heir be alive ; and' He that takes npon him the Power of 4 


Superior, ſins ſufficiently, and to purpoſe. Yet God's 
Providence having diſpoſſeſs'd the former, and de- 
clar'd in favour of the Uſurper, the People (it we 
believe him) are adopted into the Obedience of 
another Fatherly Power, and not having Right to 
caſt off this Father, rais'd up by God himlelt; who 


only hath Right to give and take away Kingdoms ; By: 


his Dofctrine, all the Endeavours to- 


Anarchy, p. 273. 

Many times, by the AT of az Us 
Jurper bimſelf, or of thoſe tyas ſet hin 
up, the True Heir of the Crown is 
diſpoſſeſt, God uſeng the Miniſtry of the 
wick«deſt Men, for the removing a4 
ſetting up of Kings ; in ſuch Caſts the 
Subjets Obedience to the Fathzrly 
Power muſt go along with, and wait 
upon God's Providence, who only hath 


1 was wiit-Y yards his Majeſty's Reſtoration, are a Right to give and take away King- 
#2 TEMPOI® ©. condemn'd, for that *twas againſt the 4975, and to adopt the Subjects into 
Car, 2. 7 O the Obedience of another Fatheriy 


Title made by the Almighty, and any power, 

voluntary A& of the People being vain, not obliging 

them any longer than they pleaſe,as all the Force came from their own 

Wills ; Beſides, no A& of the People having any binding or mora# 

EffeRt, ſince they are to be meerly Paſſive, they being always and 

CY as to Humane Cauſes, under the Power of the Natural 
athers ; 

By theſe Principles the Uſurping Powers would 
ſtill have lawful Authority ; But to be ſure, accord- 
ing to him, any Prince had equal Right with the 
Eje&ted Monarch, to try for the Kingdom : For 
though Sir Robert in his Preface to his Obſervations 
on Mr. Hobbs, asks the Queſtion, How a Subjett by Covenant can get Pow of King:, 
a Right of Soveraignty by Conqueſt, when aeither he himſelf hath Right ©" 
to Conquer, or Subjeits 4. Liberty ro Submit ? Yet he has not one Ob- 
jection againſt the Lawfulneſs of a Foreign Prince's conquering at - 
any Time, or with any Circumſtances ; which ſhews that his Deti- 
nition of Uſurpation was intended to take in all unlawtul uſurpings 
of Power, without which 'tis very lame. But thus it runs : Te 

Uſurpation i the reſiting and taking away the Power from him, who A Jo 
hath ſuch a former Right to govern the Oſurper, as cannot lawfully be Going, 
zaken away; ſo that it cannot be juſt for an Uſurper to take advantage of P- 75: 
his own unlawful Aits, or create himſelf a Title by continuation of his Ce 
own Injuſftice, which aggravates, and never extenuates his Crime , and if 
it never cau be an Aft indifferent for the Uſurper himſelf to diſobey hw 
Lawful Soveraign, much leſs can it be indifferent for him to command 
another to do that, to which he hath no Right himſelf. 

So that Uſurpation is the unjuſt raking away, or diſpoſſefſing ano- 
ther of Power, and for it to be unjuſt, it muſt be the Act of a Sub- 

x againſt a Lawful Prince, wherefore none but a Rebel can uſurp ; 

this Man, by continuance of his Injuſtice, can never gain a Title. _ 
Yet in another place, in expreſs terms, he contradiats himſelf, and jo gn 
affirms, that he may, and does' not ſo much as take in Preſcription Faſt £4. 
ina Man and his Heirs againſt the Party diſpoſſeſs'd, and his Heirs 


to ftrengthen it 3 and indeed that could not well be urg'd by him, 
C 2 becaulc, 


For m Grants and Gifts that 14:8 
their Original from God or Nature, 
as the Power of the Father bath, ng 
inferior Power of Man can limit nor 
make any Law of Priſcripticn again{t 
them, Ibid. | | 
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becauſe that, he tells us, comes in by poſitive Humaze Laws, which 
can ſignify nothing againſt any Grants or Gifts which have their 
Original from God or Nature, as the Power of Rings and Fathers 
has ; 


But let's take his words and ſee whether any thing can be a more 
direct Contradiction. 


Many times by the Att of an Uſurper himſelf, or of thoſe that ſet 


Laſt Ed, P:253* þ,z, up, the true Heir of the Crown t diſpoſſeſt, God uſing the Miziſtery 


Preface to Obſ. 
8% Hobbs b:s 
Leviathan, 


Dirt, for Obed. 


to Government, 
P. 72» 


Pref. to Obſe 
#3 Ariſt, 


of the wicked'ſt Men for the removing and ſetting up of Kings : in 
ſuch Caſes the Subjects Obedience to the Fatherly Power muſt go along 
and wait upon God's Providence, who only hath right to give and take 
away Kingdoms, and thereby to adopt Subjects into the Obedience of 4- 
nother Fatherly Power. 

So that he makes a Government by: wrongful EleCtion, or Con- 
queſt, {ti]] to be the Fatherly Government, and ſuch as the People 
are bound to obey ; for he-puts the caſe of the Uſurpers being ſer up 
by others, as well as his own Act. Bur the poor Prince it ſeems, 
has in neither Caſc right to the Peoples Obedience ; and he avows 
the Concluſion which he condemns upon Mr. Hobbs his grounds, 
(viz.) The Rights of Soveraignty may be forfeited ; for the Subjett 


Tannot be at liberty to ſubmit to a Conqueror, unleſs his former Saub- 


jefion be forfeited for want of Proteftion: But he tells us, the Sub- 
jeCt is at liberty when the true Heir is diſpoſſeſt. Ergo. | 

But he has a very fine Not1on to evade the Conſequence of Forfei- 
ture, and yet juſtify the Peoples Obedience to the Ulſurper. 

If a Superiour cannot protett, it #s his part to deſire to be able to do 
zt ; which he cannot do in the future, if in the preſent they be deſtroyed 
for waxt of Government : therefore it is to be preſum'd, that the Supe- 
riour, deſires the preſervation of them that ſhould be ſubjet# to him, 
and ſo likewiſe it may be preſum'd, that the Uſurper in general doth 
the Will of his Superiour, by preſerving the People by Government. And 
2t is not improper to ſay, that in obeying an Uſurper, we may obey pri- 
marily the true Superiour, ſo long as our Obedience aims at the Preſer- 
vation of thoſe in ſubjeition, and not at the Deſtruction of the trac 
Goverzour. | 

With this pious Intention, and mental Reſervation, we may, it 
ſeems, obey an Uſurper, though the Prince have not forfeited his 
Right. And yet he ſays, The- Subject cannot be at liberty to ſubmit to 
a Conqueronr, unleſs his former Subjettion be forfeited for want of Pro- 
teftion. If by a Conquerour he means a Foreign Prince, as by U- 
ſarper he means a Subject, the Argument is much ſtronger, that an 
Uſurper ought not to be obey'd ; whereas he ſays, he ought, which 
cannot be, unleſs the former Snbjeition be forfeited: the firſt Uſur- 
per, hetells us, has the beſt Title, being in poſſeſſion by the permiſſion of 
God. But if he be diſpoſſeſt, the ſecond, or laſt, has a better than 
what continues with the firſt, or his Heirs, if the People are adopt- 
ed into another fatherly Power. Yet, according to this ſubſtratum, 
there can be no Title but what comes in a more natural way from 


'%* Fatherhood; for Adam being commanded to multiply and people the 


Earth, and to ſubdue it, and having dominion given him over all Crea- 
tures, was thereby Monarch of the whole World, none of his Poſterity 
had any right to poſſeſs any thing but by his Grant or Permiſſion, or by 
Succeſſion 


APPENDIX. 1» 
Succefion from him. The Earth, faith thePlalmiſt, hath-he ven to the 
Children of Mei. Which thews moſt plainly*to-one''of {\blimiatty 
reaſon,zhat the Title comes from Fatherhood: For it could not have been 
given to the Children diffuſively;: unleſs" they had a Father; for if 
there had been no Father, there could be: no Child. - : - 117 os 

I muſt confels I know no Man who has a better faculty of argu- 
ing againſt himſelf; I thought he was for the: Abſolute: Power of 
every King within his own Dominion, that is* tis drift if he ke 
ſteady:toany Deltgn but Confuſion 3 yet he direAly oppoſes it, and © 
is only for one King over all;\and therefore he 1ays, When we find, Patriarcha, 
that 'in the time of Abraham, which was about 300 Tears after the * 7: 
Flood, in a little Corner of Atia, five Kjngs at once met in Battel, moſt 
of which were but Kjinos of Cities a-piece, &c. Wemuſh couctude, that 
theſe were but ſome petty Lords under'One- great King, \) oO 

For fiace Nature hath not diſtinguiſh'd the habitable World" into Anarchy,p.258 
Kingdoms, wor actermin'd what part of ' a Pebple -fpall belong" to one 
Kjngdom, and what to av0ther, it follows: that the Oridinal Freedom of 
Mankind being ſuppos'd, every Man is at liberty to be of what *King- 
dom he pleaſes; and ſo every petty Company hath a right to wake 's 
Kingdom by. it ſelf;- and not only every City, but every Village, and 
every Family, nay, and every particular Man, a liberty to chnſe himſelf 
to be his own King if he pleaſe; and he were a Mad-man; that being 
by Nature free, would chuſe any Man but himſelf to be his own Go- 
wvernour. Thus to avoid the having but of one Kins of the whote 
World, we ſhatl rus into a liberty of havins as many Kings as there 
are Men ia the World. | 

His Argument, if he makes any, is this. If Mankind were 
free by Nature, there would be as many Kings 'as'there are Men in 
the World ; bur they are not free, Therefore there is but One King 
of the whole World ; nor can it ever be otherwiſe; For the Monar- &narchy,z.,266 
chical Power of Adam the Father of. all Fleſh, 'was.by a general bind- 
ing Ordinance ſettled by God, in him and his Poſterity, by Right of 
Fatherhood. Wherefore being {ettled on the. Poſterity, it muſt, ac- 
cording to him, deſcend to the Eldeſt ; and could not be otherwiſe 
diſpos'd of by Ada: himſelf, ({o that his Grant or Permiſſion, or 
anothers Conqueſt, would be invalid.) for ſuch Heirs are 264 only Pariarcha, 
Lords of their own Children, but alſo of their Brethren, antl all o- © 
thers that were ſubject to their Fathers; aud therefore we' fend that God 
zold Cain of his brother Abel, His deſires fhall be ſubjeft to thee, and 
thou ſhalt rule over him. | - 

Sir Robert tells us, "That all Kings that now are, or ever were, are Anarchy, 
or were, etther Fathers of their People, or #he Heirs of ſuch Fathers, or * 75 
Uſurpers of the Right of ſuch Fathers. All it feemns are with Title, 
and yet in the very next Lines, he ſays in effet, That none have 
Title but one at a time, and that 1s only the -next- Heir from Adam, 
unleſs Adam can have ſeveral Heirs at the ſame time to his univerſal 
Monarchy. Which, #zce Nature hath not diſtinguiſh'd the habitable 
World into Kzzgdows, 15 to make ſeveral Monarchs within the ſame 
Community. I would fain know how it can He ſhewn, 'upon 
Sir Robert's grounds, that the ſeveral Polities in diſtin&t Kingdoms 
were lawfully erected, fince they ought all-to be deperdent upon 
One, if hebeinthe Right: nor can they preſcribe to a m— 

D Or 
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for there can:be no Preſcription againſt the Right of the Univerſa1 
Heir. ' If Uſurpation acquires a Right, poſſibly the Great Turk 
ſtands faireſt for it at this Day ; and having gotten ſo much natura} 
Power, all Princes not equal in Strength, ought to yield him their 
Crowns upon his Summons. | 

Patriar.p.4g5s But this cannot prejudice the Right of the True Heir, though + 
may hinder him in the uſe or —_ of hu natural Rights, yet there- 
by no Man loſeth the Right it- ſelf. 

Anarchy,Þ.273 Though this Right be in One over all, yet, ſays he, it is a Truth 
undeniable, that there cannot be any multitude of Men whatſoever, either 
great or ſmall, though gathered together from the ſeveral Corners aud 
remoteſt Regions of the World, but that in the ſame multitude conſj- 
aer'd by it ſelf, there i one amoneſt them that in Nature hath Right 
to be King of all the reſt, as being the next Heir to Adam, and all the 

others ſubjett unto him. | 
That-is in effe&, If there were but one Multitude in the World, 
all would be under Adam's Heir, as a natural Head ; but there be- 
ing ſeveral, the ſtate of the Queſtion is altered, nay, and that 
by Divine Right too, for the Scripture ſays, God hath determined the 
' Boands of their Habitation, AQts 17. 26. But admit Adam's Heir 
who. has Right to be King, reſides with any particular mulcitude, 
the Right cannot be in him and in another at the ſame time ; and 
.therefore no other Title but that of a natural deſcent from Adam can 
be good. | 
He intimates as if-no King could ever die without ſuch Heir as 
the People are bound to obey ; nor by the ſame reaſon could Adam 
himſelf, or they that claim ina natural deſcent from him ; and con- 
{equently the true Heir to the firſt Monarch, and no other would 
have the Right. _. 

Anacchy,p.272 Yet he grants, That if A Kyng could die without Her, the Kingly 
Power in that cafe ſhall eſcheat to the Supream Heads and Fathers of 

Patriarc-p.2r. Families; or, as he explains it in his Patriarcha, Independent Heads, 
which he makes ſuch as are Heads adopted by Przzces ; but in effect 
grants more than any wiſe Man will contend for, viz, that it eſ- 
cheats to every Man within the Kingdom, Freeman and Servants ; 
for that, by his Principles of Confuſion, Nobility, or adopted Head- 
{hip, depends upon the Grace of the Prince, having no Foundation 
in Nature; and rhat Grace with all its Effets, determines at the 

Free-bolders Death of the Prince; nay, and all former Laws too are void, till 

ane PP confirmed by the next Succeſſor, Wherefore Property, and all 

._* Diſtinions nor ſettled by God, or Nature, diſſolve, and then all 
.  Menare equal as to DiſtinQtions brought in by Humane Laws. 
This 1 ſuppoſe is to make way for the natural Headſhip of Fathers 
in a ſtrict ſenſe, and that he takes away too, and places it in the 
Nobility ; and the Nobility expiring, what becomes of it ? Why, 
"Lis i nubibas, in Abeyance, tall they, who have no Right to do any 
AQt of Power, part with the eſcheated Power by free Choice, or 
yielding to a Conquerour : ſpeaking of the Caſe, that the know- 
ledg of that One in the World, who is next Heir to Adam, be 
loſt, 

Patriarc.p.21, This Ignorance of the People, ſays he, being admitted, it doth not 
by any means follow that for want of Heirs, the Supream Power wh 

voly 
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voly'd to the Multitude, and that they have Power to Rule, and chuſe 
what Rulers they pleaſe. No, the Ryngly Power eſcheats in ſuch Caſes 
to the Princes, and independent Heads of Families, and every Kjngdom 
i reſolved into thoſe Parts whereof it at firſt was made, by the uniting 
of great Families, or petit Kingdoms, as we find the Great Monarchies 
were at firſt ereffed, and into ſuch again as into the firſk Matter many 
times they return. And becauſe the dependency of Ancient Families is 
oft obſcure, or worn out of knowledg ; therefore the Wiſdom of all, or moſt 
Princes, hath thought fit to adopt many times thoſe for Heads of Fami- 
lies, and Princes of Provinces, whoſe Merits, Abilities, or Fortunes : 
have enabled them, or made fit or capable of ſuch Regal Favours. AN 
ſuch prime Heads and Fathers, have Power to conſent in the umting or 
wn their Fatherly Right of Soveraign Authority on whom they 
leaſe. 
F "Tis to be obſerved, that our worthy Knight never takes care for 
more than ſerving the preſent Occaſions ; where he comes to ſhew, 
that the Houſe of Lords are not born Counſellors, nor can claim to 
be ſo, ex debito Fuſtitie, having no Right in Nature, nor any Supe- vid.fp. F.14; 
' riority but what depends on the Grace of the Prince ; and that, as 
his laſt Eſſay explains it, of the immediate Prince. It was neceflary 
to claw the Commons, as ſtanding fair for the Pretence of being 
natural Counſellors, if they can make out their Repreſentation of 
the People to be full and compleat. But here whea he talks of In- 
dependent or Supream Heads, theſe were too big Epithets for Com- 
moners, and therefore theſe muſt be Lords, Not conſidering that 
he makes them n another place ceaſe to be ſo, till their Dignity be 
reviv'd, which cannot be by themſelves ; but it muſt be ratified by Powrr of Kings, 
the expreſs Conſent, or at leaſt by Sufferance of the Prince following © ** 
who had knowleds thereof. The Realon of which he has given in 
another place, for every Law muſt always have ſome preſent known Olſerv, touching 
Perſon in being, whoſe Will it muſt be to make it a Law for the nie pg. ” 
reſent. "Laſt. Ed, 
7 the Independent Heads, or Nobles, are, inſtead of One Prince, 
to make choice of an Head, which is a Law to that end; then a 
Law may flow from the Will of many, as well as frem that of One. 
But take Sir Robert's Notion of Supream or Independent Heads 
and Fathers, in the moſt ſenſible meaning, that is, of Natural Fa- 
thers; theſe, where there is no diviſion 1nto Tribes, as was a- 
monegſt the Jews, will be numerous. Yet all, in the Caſe preſup- 
pos'd, are allow'd by Sir Robert, to be inveſted with Kingly Power ; 
and therefore the parting with it muſt be by their choice, as he him- 
ſelf yields; and yet, according to his Principles, they can never ſo 
part with it, but they may reſume 1t. 
I muſt confeſs in this, he doubly contradiats himſelf ; for the End 
of his Writings being to prove, that the Government aught always 
to be in One abſolutely, here he yields it to be in many. And when 
before he ſaid, That Civil Power, not only in general,ss by Divine Con- Paciarc, p.12: 
ſtitution, but even the Aſſiaument of it ſpecifically to the Eldeſt Parent ; 
_ he acknowledpes it to be in ſeveral Parents, not in the Eldeft 
only, 
But that every ſuch Parent as was at any time veſted with this 
Power, may reſume it, is the plain —_—_ from his Doctrine ; = 
2 & 
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Patriar. p94 he tells us; That al:hongh a King do frame all his Adtions to be accord- 
ing to the Laws, yet he is not bound thereto, but at his good Will, aud 
Thoſe Laws for good Example ; Or fo far forth as the general Law of the Safety of 
which are the the Common-weal doth naturally bind him ; for in ſuch fort only, poſ;- 
- rigs Hee tive Laws may be ſaid to bind the Ring, not by being poſitive, but as 
tion of the Com-' they are naturailly the beſt or only Mrans for the preſervation of the 

mon-weal, md "C"ommon-weal. | _ 
ca * Here ftill he oppoſes himſelf, for he yields that Princes are bound 
"to thoſe Laws, which are the beſt'or only means for the preſervation 
of the Common-weal; and ſo aſſerts thar exploded Sentence, I will 
Free-bolders "r3ot call it Maxim, Salrzs Populz ſuprema Lex : when at other times 
_ ——_ he tells us, That "twzs God's Ordinance that Supremacy ſhould be unli- 

y,p.255 © © A > Fe , ; 
No Lnws what- ited in Adam, and as large as all the Acts of his Will ; and as in him, 
rad ws fo in all others that have Supream Power. That is, as by Supream 
vio Power he-means abſolute, every one that has Abſolute Power, ought 
to have Abſolute Power. But the Conſequence from Adam's having 
had ſuch Power, 1s, That the Right Heir from Adam, in the natu- 
ral courie, ought to inherit it : But as he ſuppoſes ſeveral at the 
ſame time to be Heirs, or to come. into the ſtead, of Adam's right 
Heir, upon the Efcheat of the Kingly Power, theſe being lo many 
Kings, or at leaſt making one King, (where however the Power 1s 
in many) though they parted with their Power, they might at any 
time reſume it, when they thought it for the Good of the Publick ; 
of which they, as Princes, ſhould be Judges, nay, and their Heirs 
Filmer's Powtr in Succeſſion might. And 1o Sir Rober;'s Maxim refteth, That the 
of Kings, Fe2* Prince us not ſubject to hit Laws, nor the Laws of hu Predecefſors, but 
Patriarc, p95. well to þis own juſt and reaſonable Conventions. Nay, though they 
_ © ſhould ſwear to obſerve all the Laws of their Kingdoms, yet zo 
Maz can think it Reaſon, that Kings ſhould be more bound by their wo- 
-- Iuntary Oaths, . than common Perſons are by theirs:;,' * 
I ſee not how upon his Principles, an Ahſwer can be given to his 
___ Queſtion. | 
Patriars þ.23. - Tf Obedience to Parents be immediately due by'a natural Law, and 
Subjeition to Princes but by mediation of an Humane Ordinance, what 
Reaſor is there that the Laws of Nature fhould give place to the Laws 
of Men, as we ſee the Power of the Father over his Child, gives place, 
and is ſubordinate, to the Power of the Magiſtrate? © 

He affords no other 'Title to Prizces, than what Fathers have to 
be Prixces, each in his own Family ; nay, he himſelf owns that the 
Kingly Power may eſcheat to all the Independent Fathers, and that 
they may transfer it over ro One. Now that *tis in this One,.not {till 
in all, or in ſome other, mnft be of Humane Ordinance. Upon 
which Grounds the anſwer to his Queſtion is obvious ; which is, 
that the Subjecion due by Nature from Children to their Parents, 
15 not defeated by the Kingly Power's' being in One; and therefore 
the Power of the Father over his Child, does not give place to the Power 
of the Magiſtrate. If it did, this their natural Right the Parents 
may refume, when *tis for the Good of their reſpettive Families, or 
thought ſo by them, and indeed of one great Family, they might 
reſolve the Community into as many ſeparate Governments, - as there 
are'Families, or Patres Familias, it their Pleaſures, without any mo- 
ral Obligation to the contrary. If the Power whereby a Nation 
: | is 
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is govern'd, were not wholly diftin& from that whereby a private 
Family is; and if both came by Nature, ſince the true deſcent in 
Nature cannot now be made out, for every Family to make a King- 
dom by its ſelf, muſt be moſt natural, and the only lawful Govern- 
ment, unleſs Choice, that is, Humane Ordinance, may warrantably 
cement them into one Government. And this 1s very evident in the 
Caſe of Eſcheat, and of any Tranſlation of Kingly Power from 
Natural Fathers : For the Kingly Power 1s in the Fathers before the 
transferring it over, quatenus Fathers, or it 1s not. If it be in 


- 
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them, quatenrs Fathers, then, according, to Sir Robert, they may. 


reſume whatever is efſential to the Soveraignty of Fathers, being it 
was once lawfully veſted in them, at leaft they have a great deal of 


Latitude for their Claim, becauſe, For the ſame Cauſes that a private Power of King 
a ; ; , , D; ; Fol. 2, 
Man may be relieved from his unjuſt and unreaſonable Promiſe, as for Jo. wirRy 


that it was fo grievous ; or for that he was, by Deceit or Fraud, circum p, g1. 


zented, or induced thereunto by Error or Force, or juſt Fear, or by ſome 
ereat Hurt ; even for the ſame Cauſes, the Prince or Princes may be re- 
ſtored in that which toucheth the diminiſhing of his or their Majeſty. 

It ſeems he grants that the Power once lawfully veſted in any, 
cannot be parted with but upon choice wholly free, ex mero motn, & 
woluntate ſpontanea. Yet being there was no Obligation upon them 
from God, or Nature, to devolve their Power upon one rather than 
another, but purely what proceeded from their own wills, this if 
he argues rightly, they might reſume when they liſt, at leaſt when 
they all agreed to the Act of Reſumption ; For ſays he, impoſſible 
it is in Nature, for to give a Law unto themſelves, no more than it is 
to command a Mans ſelf in a Matter depending of his own Will, there 
can be no Obligation which taketh ſtate from the meer Will of him that 
promiſeth the ſame. 

And thus there can be no laſting Obligation at all ; for he tells 
us, in etfeQ,, that if there be any Circumſtance which makes it not 
wholly ſpontaneous, *tis voidable. 

But if this Power was not veſted in them as Fathers, then it 
comes not to him who has the Kingly Power as a Fatherly Pow- 
_ on meerly as Kingly, contradiſftint from, and ſuperior to the 

atherly. | 

But how can the Supream Fathers, Nobles, or Free-holders 
transfer their Power ? According, to Sir R. F. it cannot be done in 
Nature, except every One, not the major part only, conſent. 

As to the Acts of the major part of a Multitude, it is true, lays he, 
that by politick humane Conſtitutions it is oft ordained, that the Voices 
of the moſt ſhall over-rule the reſt; and ſuch Ordinances bind, becauſe 
where Men are aſſembled by an Humane Power, that Power that doth 
aſſemble them, can alſo limit and direit the manner of the execution of 
that Power, and by ſuch derivative Power made known by Law, or 
Cuſtom, either the greater Part, or two Thirds, or three parts of Five, 
or the like, have Power to-overſway the Liberty of- their Oppoſits. But 
in Aſſemblies that take their Authority from the Law of Nature, it can= 
ot be ſo; for what Freedom or Liberty is due to any Man by the Law 
of Nature, no inferior Power can alter, limit, or diminiſh. No one 
Man, or a Multitude, can give away the natural Right of another. 


The Law of Nature is unchangeable, aud howſoever one Man may hin- 
E — 
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der another itt the uſe or exerciſe of his natural Right, yet thereby ng 
Man loſeth the' Right its ſelf. For the Right, and the uſe of the 
Right, -may be diſtinguiſhed; as Right, and Poſſeſſion are oft diſtin, 
Therefore unleſs it can be proved, by the Law of Nature, that the Ma- 
Jor, or ſome other part, have Power t6 over-rule the-reſt of the Multi- 
tade';" It muſt follow that' the Ads of Multituits not entire, are not 
binding to all; but only to'ſuch as conſent unto them. | 

Hereby it appears, . that it being' taken for: granted, that 
the major part, have not by the Law' of Nature, Power to 
ovet-rule the reſt, it' muſt follow, that where: Power 1s veſted 
in ſeveral as Independent Fathers, this can never be parted with 
without the joint Conſent of every ſuch Father. Bur they muſt 

| always be in My. Hobbs his State of War, till all the Difſenters 
are redue'd. And when ever they have natural Power, thar is, 
ſtrength enough, they may try tor it again, there being no mora] Ob- 
lization to the contrary. For, what ever terms they ſubmirred ro 
by Deceit, Fraud, Error, Force, juſt Fear, or ſome great hurt ; If they 
diminiſh that Majeſty which was once in them, they may vacate 
the Conditions at pleaſure. And what then becomes of all Title 
by Conqueſt ? 

To {hew wherein Sir R. has deceiv'd himſelf and others, wonld 
be ſuperfluous to the judiciouſly Learned, and thrown away upcn 
them that are not ſo. But I conceive that the meaneſt Capacity 
may by this be fatisffd, that he is guilty of many Abſurdities, and 
ilt-Afertions. I muſt needs ſay, by thoſe ſtrong Stroaks which in 
_ places occur, I conclade that he was far trom being deceiv'd 
himſelf; for he was Maſter of more Reaſon ; but poſſibly he 
pra&tis'd upon the vulgar Underſtandings, to try how eaſily he 
could make them ſwallow Contradictions. If it was not with this 
End, Iam ſure it was with a worſe, to looſen the Bonds of Govern- 
ment, and make way for real Anarchy ; ſince he attempts to weaken 
all other Foundations of it but his own, and yet takes away even 
that too. I may reaſonably hope, that for the future, no Man will 
juſtify him, ualeſs he firſt ſhew his Principles to be conſiſtent with 
themſelves,and with the right of our preſent Monarchs, tew of which 
will inſiſt upon being natural Fathers of their People, or Heirs of | 
ſuch Fathers, or Uſurpers of the Right of ſuch Fathers, and Sir 
Robert acquaints us with no other Title. 

— The natural intendment, at leaſt the conſequence of all his Writ- 
ings, is, when rightly conſider'd, to encourage Rebellion, and de- 
throne Lawful Kings, upon pretence of natural Right, and a ſup- 
polititious Patriarchal Power ; to degrade the Eccleſiaſtical and Tem- 
 Poral Peers, and herd them amongft the Commons, upon rhe Sup- 
Free-holdexs Poſition, that the Power of the Houſe of: Commons may be founded 
Grand-Inqviſt, on the Principles of Nature : But that the Houſe of Peers do not, nor 
fog cannot make axy (uch pretence, ſince, as he lays, there is no reaſon in 
Nature, why amongſt a company of Men who are all equal, ſome few 
ſhould be pluck'd out to be exalted abbve their Fellows, and have Power 
to govern thoſe who by Nature are their Companions. The difference be- 
: _ a Peer and a Commoner is not by Nature, but by the Grace of the 
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And this Grace giving no Right, but during the Life of that 
Prince, upon his Death all Arch-Biſhops, Biſhops, Earls, Barons, 
dignify'd Clergy, and others, loſe their Honours, Preferments, 
and whatſoever they deriv'd from . the. Grace of. that Prince, or of 
his Progenitors, all falls into Anarchy and Confufton; and all are 
equal in Dignity ; nor have they any Power to alter that equality, 
unleſs every individual Plebean. (tor ſo they all become now ) freely 
conſent. | 
For, as he teaches, the Laws, Ordinances, Letters Patents, Prjvi- Pown of Kings | 
ledaes and Grants of Princes have ns force but during their Lifeif” they © 
be not ratified by the expreſs Conſent, or at leaſt by the Sufferante of the - © 
Prince following, who had knowledg thereof. TE Þ 
If this be good DoQtrine, all thole Lands and Poſſefſions which 
the Piety and Devotion of former Princes dedicated to the Church, 
are ina very unſettled condition, Por that, any ſucceeding Prince 
may, without Tnjuſtice take them back, they being as much in him, 
as they were in any of his Progenitors, before they were granted 
out. 'The Conſequence of this, me-thinks, ſhould alarm a Party beſt 
able, it they lift ro expoſe hun. However, I hope the abhorrence 
of ſuch Principles, ſo contrary to the Glory of the Prince, and Ho- 
nour of his Peers, not to mention the Rights of Inferior SubjeRs, 
will draw on them a publick Cenſure ; at leaſt that ſome. Man of rn done ſeice 
, : : £  __ « by the Author of 
Learning, whoſe Name may give Authority to the Truths he pas jj wo reac: 
tronizes, will more fully convince the unbeleving World of the Dan- fs above citea, 
ger to the Government from ſuch Goliahs defying the Armies of our 7* 7 ac 
I/rael. This Champion, like that of the Phil:ſtias, T conceive I cha non Mo- 
have laid proſtrate with a Pebble-ſtone, a ſlight Weapon from a Tarcha- 
weak Hand, and cut off the Head of his Argument with his own 
Sword. PT 5 = 
In his Patriarcha he profeſſes that he is mot fo queſtion or quarrel at Patriare. p. 6, 
the Rights or Liberties of this or any other Nation ; his Task, he lays, 
7s chiefly, to enquire from whom theſe firſt came, not to diſpute what or 
how mazy theſe are : But beſides his other Contradictions, it may 
well be doubted whether in this he is reconcilable with himſelf in 
other places, or with the Foundation of all his Diſcourſes, which 
lies thus. 
Tt was God's Ordinance that Supremacy ſhould be unlimited ij Adam ; Anarc. p. 245, 
and as large as all the Aits of his Will; and as in him, ſo in all others 
that have Supream Power, in whatſoever manner they enjoy it. Or 
take it in other words, moſt of them his own. . 
Adam was the Father, Kjng and Lord over his Family, a Son, a piifuc mo 04 
Subject, and a Servant or Slave, were one and the fame thing at firſt. touching Forms 
Butall Monarchs, one way or other, ſucceed to Adam's Power ; 9 999mm 
therefore a Monarch, Son, Subject, and Servant, or Slave, are, as 
to Right, oxe and the ſame thing now. And then, what Rights or 
Liberties are there in this, or any Nation, diſtinct from what he 
{uppoſles to be inherent in the Perfon of one ? 
But that I may be ſure to pleaſe at the end, I ſhall conclude with anarc. p. 233, 
Sir R's own words; Thus have T picked out the Flowers out of his Do- 
arine about Monarchy, and preſented them with ſome brief Annota- 
tions : It were a tedious work to collett all the learned Coutraaittions, 
and ambiguous Expreſſions that occur, in every Page of his Platonick 
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The PROVISIONS at Orford. 


42 Hen. 3, 


&i, videlicet xi. ex parte Domini Regis, & totidem ex parte 

Communitatis, quorum ordinationibus & proviſionibus Domi- 
nus Rex & Dominus Edwardus Filius ejus, ſicut ſuperms preznotatur, 
ſe ſuppoſuerunt, ſuper ſtatis eorundem & totius Regni Angliz cor- 
rectione, & in melius reformatione. Plura etiam fuerunt ibidem &: 
alibi percuſla quz inferius continentur. 


| \Uerunt etiam in eodem Parliamento apud Oxoniam xxiv. ele- 


Proviſuo fafta apud Oxoniam. 


Proviſum eſt, quod de quolibet Comitatu eligantur quatuor diſcre- 
ti & legales Milites, qui quolibet d:e ubi tenetur Comitatus, conve- 
niant ad audiendum omnes querelas de quibuſcunq; tranſgreſſionibus 
& injuriis, quibuſcung; perſonis illatis per Vicecomites, Ballivos ſeu 
quoſcumg; alios, 8& ad faciendum tachiamenta quz ad diQtas quare- 
las pertinent, uſq; ad primum adventum Capitalis Juſticiarii in par- 
tes illas. Ita quod ſufficientes capiant plegios 4 conquerente de pro- 
ſequendo, & ſimiliter ab eo quo queritur veniendo, & juri parendo 
coram przfato Juſticiario in primo adventu ſuo. Et quod praedicti 
quatuor Milites irrotulari faciant omnes przdiQtas querelas cum ſuis 
attachiamentis ordinate & ſerie, {cilicet de quolibet hundredo ſepera- 
tim 8 per ſe. Ita quod prafatus Juſticiarius in primo adventu ſuo 


. poſit audire,8 terminare prefatas quzrelas figillatim de quolibet hun- 


dredo. Et lcire faciant Vicecomiti quod venire faciat coram pre- 
fato Juſticiario in proximo adventu ſuo ad dies & loco quz eis ſcire 
faciat, omnes hundredarios & ballivos ſuos. Ita quod quilibet hun- 
dredarius venire faciat omnes conquerentes & defendentes de balliva 
ſua, ſucceſſive ſecundum quod prefatus Juſticiarius duxerit de pre- 
dicto hundredo placitare, Et tot & tales tam Milites quam alios li- 
beros, & legales homines de Balliva ſua per quos rei veritas melius 
convinci poterit ;z ita quod omnes ſimul & ſemel non vexentur, ſed 
tot veniant quod poſſunt una die placitari & terminari. 

Idem proviſum eſt quod nullus Miles de predietis Comitatibus, 
occaſione quietanciz quod non ponatur in Juratis vel aſfſifis per Char- 
tam Domini Regis deteratur, nec quietus fit quoad proviſionem iftam 
ſic factam pro communi utilitate totius Regni. 


Elefti ex parte Domini Regts. 


Dominus Londonienfis Epiſcopus, Dominus Wintonienſis EleQtus, 
Dominus H. Filius Regis Almaniz, Dominus J. Comes Warenne, 
Dominus Guido de Lyſinan, Dominus W. de Valentia, Dominus J. 
Comes Warewici, Dominus Johannes Manſell, Fr..J. de Derlington. 
Abbas Weltmonaſterii, Dominus H. de Wen'zham. 


Electi 
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Dominus Wigornenſis Epiſcopus, Domitnus Symon Comes Lyte- 
itrenſis, Dominus Richardus Comes Gloverniz, Dominus Hurmfri- 
dus Comes Heret. Dominus Rogerus Mariſcallus, Dominus Roge- 
rus de Mortuo Mari, Dominus J. Filius Galfridi, Dominus Hugo le 
Bigot, Dominus Richardus de Gray, Dominus W. Bardulf, Doini- 
nus P. de Monteforti, Dominus Hugo Diſpenſgrius. 

Et {1 contigat aliquem iſtorum neceſlitate interefle* non poſſe, reli- 
qut iſtorum eligant quem voluerint, ſcilicet alium neceffarium loco 
abſentis ad iſtud negotium proſequendum. 


(eo jura le Commun de Angletere 4 Oxenford. 


Nus tels & tels feſum 2 ſaver 2 tute gentz, ke nus avum jure ſur 
Seintes Evangeles, e ſumus tenuz enfemble par tel ſerment, e pre- 
mettuns en bonne fei, ke cheſcun de nus e tuz enſemble nus entre 
eiderums, e nus e les nos cuntre tute genz, dreit feſante en rens 
pernant, ke nus ne purrum ſanz mef fere, falve la feile Rei, e dela 
corune. E premettuns ſur meime le ſerment, ke nus de nus ren ne 
prendra, de tere, ne de moeble, par que ceſt ſerment purra eſtre de- 
ſturbe, u en nule ren Empyre. E 1 nul fet en contre ceo, nus le ten- 
drums a Enem1 mortel, 


Ceo eſt le ſerment a Vint e quatre. 


Cheſcun jura ſur ſeintes Evuangeles, ke il al honur de Deu,e a la tei 
le Rei, e al profit de Reaume, ordenera e tretera ovekes les avant 
dit jurres, ſur le refurmement & le amenJement del Reaume. E 
ke ne lerra pur dun, ne pur premeſſe, pur amur, ne pur hange, 
ne pur pour de nulli, ne pur gain, ne pur perte, ke leaument ne 
face ſolum la tenur de la lettre ke le Rei ad ſur ceo don, et ſud 
fez euſement. -- | 

Ceo jura le haute Juſtice de Engletere. Il jure ke ben & leau- 
ment, a ſun poer, fra ceo ke apent a la juſticerie de dreicure tenir a 
tute gentz, al prou le Rey e del Reaume, ſolum la purveance fete 8 
a fere par les vint & quatre, & par le cunſeil le Rei e les hauz humes 
de la tere, ke li jurrunt en ceſtes choſes 4 aider & a maintenir: 


Geo jure le Chanceler de Englettere; 


Ke il ne enfelera nul bref, fors bref de curs,ſfanz le commandement 
le Rei & de ſun Cunſeil ke ſerra preſent. Ne enſelera ren ke ſeit 
encontre le ordinement ke eſt fet & ſerra & fere par les vint & quatre, 
u par la greinure partie, Ne ke il ne prendra nul loerautrement ke 
il neſt diviſe as autres. Elemli bandra un companiun en la furme 
ke le Cunſeil purverra: | 

Ceo eſt le ſerment ke les Gardens des Chaſtles firent. Ke 11 les 
Chaſtles le Rei leaument & en bone fei garderunt, al oes le Rei, & de 
ſes heyrs. E ke eus les rendrunt al Rei u a ſes heyrs, & a nul autre, & 


par ſun cunſcil, e en nul autre manere ; Ceo eſt a favere par _—_ 
F omes 


SY 
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homes de la terre eſluz a ſun Cunſeil, u par la greinture partie. 
ceſt furme par eſcrit, dure deske a duze aris- E deelokes en avant 
per ceft eltablemenr,$ ceſt ſerment, ne ſeint conſtreint ke franche. 
ment ne les pufent rendre al Rei a fe heirs. | 


(eo ſunt ceus ke ſunt jurez, del conſeil le Rei. 


Archiepiſcopus. Cantuarienſis, Epiſcopus Wigornenſis, Comes 
Glovernenſis, Comes Mareſcallus, Petrus de Sabaudia, Comes Al. 
bermarlie , Cofnes Warewick, Comes ' Heretordenſis, Johannes 
Manſel, Johannes filius Galfiridi, Petrus de Monteforti, Richardus 
de Gray, Rogerus de Mortuo-Mari, Jacabus de Aldithelege. 


Les duze de par le Rei unt _— Cunte Roger le Mareſcall. 
des duze de par le commun. 4 Hugo de Bigor, 


eflu des xi, ke ſunt de part 


E la partie ver le Commun I Cunte de Warewik 
le Rez. 


Johannes Manſell. 


_ Ecesquatre vint poer & eflire le cunſeit le Rei, 8 quant il un eſlu, 
il les muſtrunt as vint & quatre & la u la greinture partie de ſes a{- 
lent, e ſeit tenu. | 

Ces ſunt les duze ke ſunt eflu par les Baruns a treter a zreis Par- 
tementz par an, ovekele cunſeil le Rei, pur tut le commun de la terre 
de commun boſoine. , 


_ Epiſcopus Londonienſis, __ #gidiusde Argenten, 
*.. Comes Herefordenlis, | Comes Wintonienſis, 


. Johannes de Bailol, Philippus Baflet, 
gnapers de Gray, | 1 Johannes de Verdun, * 
 Rogerusde Sumery, | Rogerus de Monte alto, 

4 Hugo diſpenfarius, Thomas de Grefly. 


(es funt les vint & quatre ke funt mis per le 
(ommun 4 treter de aide le Rei. 


Epiſcopus Londonienſis, Johannes de Bailol, 


Epiſcopus Wigornenfis, | Johannes de Gray, 
Epiſcopus Sarutn, Rogerus de Mortuomari, 


Comes Leyceſtrenſis, Rogerus de Monte alto, 

. Comes Glovernenſis, | Rogerus de Sumery, 
Comes Mareſcallus, Petrus de Monteforti, 

Fetrus de. Sabaudia, Thomas de Grelley, 

+ Comes Heretordenſis, _ Fulcode Kerdiſtton, 
Comes Albemarlie, #gidius de Argenton, 
Comes Wintonienſis, * + Johannes Fyriel, 
Comes, Oxonienſis, | Philippus Baſſet, 

| Z@#pidius de Erdinton. 


Johannzs filius Galfridi, 


"rey ben 
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_ Eftaukundeces ne i puſſe eſtre w ne voile, 4 ces kel' i ferrant 
a peut poer de autre eſlire en ſun lieu; | | 


Del eftat de ſeint Byliſe. 


A remembrer fet ke le eſtat le Seint Egliſe ſeit amende, par les vint 
& quatre eſluz a returmer le eſtat del Reaume de Angleterre, kant il 
verrunt [1u, 8 tens ſolum le poer ke il en unt par la Letter le Rei de 


Engletere. . 


ao 
—_ 
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- De la bante Fuſtice, ; 5b 

- Derichef ke Juſtice ſeit unu deus, & quel poer x avera, & ke it 
2e ſeit fors nn an. Ih ke al chef del an reſpoine devant'le Rei 8& 
{un cunſeil, de ſun tens, & devant celut ke ferra apres lui, 


Del Treſorer, e de le Eſchecker. 


Autel del Treſorer. Mes ke il rende acunte del chef del an. © E 
bone gens autres ſeient mis al Eſcheker ſolum le ordenement les as 
vant dit vint & quatre. E Ia vengent totes les iſſues dela tere, 8 
en nule part ailurs. E ceo ke lem verra & amender, ſeit amende, 


Del Chanceller. 


Autel del Chanceler. Ifſi ke al chef del an reſpoin de ſun tens. 
E ke il neenfele hors de curs, par /s ſule wolunt del'Rei. Mes le 4 
face par le Cunſeil ke ferra entur le Re. | 


Del per la Juſtice, & de Ballives. 


La haute Juſtice a poer de amender les tors fez de tutes autres Ju- 
tices, & de Ballifs, e de Cuntes, & de Baruns, & de tutes autres 
gentz, fſolum lei & dreit de la tere, e en leus deues. E ke la Juſtice 
ne prenge ren, fi ne ſeit preſent de pain & de vin, e de teles choſes, 
ceo eſt a ſaver, viandes& beytresſicum lem ad eſte acuſtume a porter 
as tables de prodes homes 1 la Jornee. E ceſte meime choſe ſeit en- 
tendue de tuz les Cunſeleirs la Rei, & de ruz fes Ballifs. Eque nul 
| Ballif par acheſun de plai, u de ſun office, ne prenge nul loer par fa 
main, ne par autre en nule manere. E f il eſt ateiat, ke il ſeit reint, 
& cil ke done autre 5. Efi covent ke le Rei done a fa Juſtice & a 1a 
cent ke le ſervent, ke il ne ezent meſter ke 1l ren prengent de autrut. 


De Veſcuntes. 


Les Veſcuntes ſeint prirveus per leus gentz & prodes homes, & tere 
tenanz. If keen cheicun Cunte ſeit un Vavalur del Cunte memes 
Veſcunte, ke hen & lenement trete la gent del Cunte & dreitement. 
E ke il ne prenge loer, e ke 1] ne ſeit Veſcunte fors un an enſemble. 
E keen le an rende fes acuntes al Echeker, e reſpoine de ſun tens. E 
ke le Rei lui face del ſoen ſolum ſun afterant, coment il puſle ym 
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le Cunte drietement. E ke 1! ne prenge nul loer, ne li ne ſes Ballik,, 
E f ils ſeinrt atteint, ſeint reintz. 

A remember fet ke lem mette tel amendement a la Gynerie, & as 
oardeins de la Gynerie, ke lem y ſavue le ſerement. 


_ De Eſchaeturs. 


' Bons Eſchaeturs ſeint mis. E ke il ne prengent rens des bens as 
morts, de queles teres deivent eftre en la main le Rei. Mes ke les 
Eſchaeturs eient franche adminiſtration des bens des ke il averunt fer 
le gre le Rei, ſi dette lui deivent. E ceo folum la furme de la Char- 
tre de franchiſe. E kelem enquerge des tors fez ke Eſchaeturs unt 
fet la en arere, & ſeit amende de el 8& de tel. Ne tailage ne autre 
choſe ne prenge, fors {i come il devera ſolum la Charte de franchiſe, 

La Chartre de franchiſe de ſeit garde fermement. 


Del Eſchange de Lundres. 


A Remember fet del Eſchange de Lundres amender, 8 de la Cite 
de Lundres, & de totes les autres Citees le Rei, ke a hunte & a de- 
ſtrucciuns ſunt alez par tailages; & autres oppreſſions. 


De Hoſpitio Regus &+ Regine. 
A Remember fet del hoſtel le Rei & la Regine amender. 
. Des Parlementz quanz, ſerrunt tenuz, per an, &* coment. 


Il fet i Remember ke les xxiv. unt ordenne ke #reis Parlemenyz 
ſeint par an. Le premer as. utaves de Sein Michel. Le ſecund 
le demain de la Chandelur. Le terz le premer Jor de Jun, Ceo eſt 4 
ſaver, treis ſemaines devant le Seint John. A ces treis Parlemenz 
vendrunt les Cunſeilers le Rei eſluz tur ne ſeint il pas mandez, pur 
ver le eftat del Reaume, & pur treter les communs beſoingnes del 
Reaume, quant meſter Serra, per le mandement le Ret. 

Si fiet a remembrer ke le Commun eſliſe xii prodes homes ke ven- 
drunt as Parlementz, & autre fez quant meſter ſerra, quant Ret u 
{un Cunſeil les mandera, pur terter de beſoingnes le Res, & del 
Reaume. E ke le commun tendra pur eſtable ce ke ces xii frunt. 
E ceo ſerra fet pur eſparnter le cuſt del Commun. 

Quinze ſerrunt nomez par ces quatre, ceo eſt a ſaver, per le Cunt 
le Mareſchall, le Cunte de Warewick, Hugo le Bigot, & John Manſell, ke 
ſunt eſlus par les xxiv pur nomer les devant dit quinze,les queuslerrunt 
de Cunſeil le Rei. E ferrunt cunfermz per les avantdit xxiv, u per le 
greinture partie de els. FE, averunt poer del Rei conſeiler en bone 
iey, del government del Reaume, 8 de totes choſes qe al Rez u al 
 Reaume pertinent. E pur amender & adreſer totes le choſes ke ill 
verrunt ke facent a adreſer & amender. E ſur le haute Juſtice, & 
ſur totes autres gentz. BE fil ne poent tuz eſtre, ceo ke le greinture 
partic fra ſerra term & eſtable. 
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Ces ſunt les nuns des Cheveteins Chaſteans le Rei, 6 
de ceus ke les unt en garde -£O , - 


Robertus de Nevil, 


Gilbertus de Gant, 
Willielmus Bardulf; | 
Radulfus Baſſet de Sapercote, 
Hugo Bigot, | 
Richardus de Grey, 
Nicholaus de Monles, 


Rogerus de Stamford, 
Stephanus Longe Eſpee, 
Mattheus de Belſill, 
Henricus de Tracy, 

. Richardus de Rochele, 
Johannes de Gray, 
Robertus Walrant, 
Hugo diſpenſarius, 
Petrus de.Montefort!, 
Comes Warewik, 
Johannes filius Bernardi, 


ma 


| 
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Bamburg; Tf} 

Novum Caſtrum ſuper Tyne. 
Scardeburg, Þ - 
Notingham, 

Norhampton, 

Turris Londomiarum; 
Doveraa, 

Rouceſtria & Cantuaria; 
Wintonia, | 
Porceſtria, 

Cort, 

Glouceſtria, 

Exonia, 

Haldeſham. 

Herefordia, 

Sarum, *' 

Horeftan, 

Brugewater, 

Diviſes, 

Oxonia: 


——_ 
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ut poſſeſſores Lanarnm exponerent ipfas venditiont infra meti- *-43% 4 


[| LLO tempore voce prxconaria proclama 


AE {em, in civit. afſig. alioqui- tanquam forisfaQtura -cederent ipfi 


1297s 


Regi. Quz quidem in die Santti Greg. quaſi modo prxlocuto cal- 
lide congregate, pro forisfattura Regis un Flandriam ſunt tranſveQe. 
His 8 allis- extorſionibus turbati Comites 8 Barones Angliz Parlia- 
mentum ſuum 'per ſe in Foreſta de Wyre -quz eft in Marchia ftatue- 


runt, &c. | 


.-. Tenes locum Thef. & Baron. de Scaccario miſerunt Domino Regi Memd. in 
quaſdam litteras 'dicti Scaccii in hec verba Sire! que ceſt joel pro: 519; 258. 
chein devant le feſt de Seint Bartholomew, 4 hours de 3*, vienner pa 
2 voſtre Eſchequer a la: bar. te Conte Mareſchal & le Conte de Here- the Tear Book, 
ford, &c. & pluſours autres Bazeres 8& Bachelers, 8:le Connt de Here- of K. 2. 
ford, dit que 1 fuit charge a dire de per le: Conte de' Mareſchal 8- les 
auters, que illonq; fuer. & -per toutle Cominalte du Royalme, auxi- 
bien Clers, come Lazs, que de deux choſes ſe ſentierent eux e le Com- 
»10naute greeves, lau d'aſcun greeyantes dont'il aveyent fait monſtrer 
les Articles a vous, coma lour Liege Sar. - Et Vauter que il entendi- 
rent que fuit fait per nous del *Eſchequer ſans yeſtre ſen, come en- 

; G 


droit 


tum fuit per Angliam, Mar. weſt: 


2 5754 SLA Rn EGR= - 
"IC 
DO ends ; —_— 
>. —— 


-_ LI LI rs 
> TT 7xe E2—"y 
« a 
a . 


a 


2: a 4 
TEENS 5. - 
—— Ao ED re er en nm 
ww a4 alot ine 1 


—— SOS ee oor $4 40. 


t—-—2 
x 
2 TE: 


26 


droit del utyme lever, & des leins prender, & diont q'en les breyes 
que ſont iſſues per lev. le utyme eſt ,contean que :Countes, Barons, 
Chivaliers & la Commpnaute del dit Royalme unt grant le utyme, $; 
come eux & lour Ancefters ont fait cea en arrier, la. ou le dit utyme 
per eauz ne per la dite unques ne fuit grant : & dit ouſter, que nyl 
choſe ne niet plu tot home enſervage que rechat de Sans c eftre 
taille a yolunt : & queſi le utyme fueuſt iſt levee, ce turnereit 4 
diſheriſon de eaux, e de lour Heirs; Et dit apertment a touts les 
autres apres, que tiel taillage, & pris de leynes ze fuer my ſufferables, 
we ſufſrerut en nul manere. Et nous preerent, que celtes choſes 
ſciſſons redrefſer a tant, ſeu .partirent ſans mul reſpons attender. Ex 
pur ce ſire! nous voiles mander veſtre volount 11 yous pleſt fur ce 


| choſe, &c. Ifta litera miſfla fuit per Rob. Dzivelyz Hottiar de {cio 


ad przd. horam nonam. | 

Poſtea Dominus Rex Reſcripſit voluntatem ſuam, &c. Nous a- 
voins entender,comment les 2 Countees viender a Efchequer ove four 
company, etles choſes auxi que ils ont dit, &c. quant a ce que il ne 
ſuffreint en nul manerede lever le utime, ne de fair la priſe : Nous 
voil que vous ne laifles. my pur ce que vous alles avant ataxer ; 
mes per ce que il diſeyent, que la leve turner in difſherirance, 8c. 
faits ſcaver 8& tries per my les Contes en la taxation d'utimes ſe doit 
fair, que fi y ad nul que deubter de tiel prejudice ou diſkerilon, que 


' le Roy lequitter per ſes Letters coverts, que la taxation, ne la leve, 


Bundel Brevy. 
de Priv. Sigil- 
{o 1n Turri 
Lond. An.25. 
E.1. & Pat:26, 
E. I. 


ne poit turner en-ſervage de nuly, ne eſſe tret en uſage en temps 
avenir. Mes que le Rey ſe puiſſe eyder ore pur ſon grant buſoin, 
que eſt fi haſtif. pur la Salvation de luy & d'eux meſmes, & de tut le. 
Reaume, 8 pur allegier Pun des eaux miſcheifs duont il unt eſte 
charges ja grant piete. Et voit que Chaxchellor fra Letters, &c. 
Pur ceux que doubta, &c. Et quant a la priſe de leynes, voloit que 
POrdinans que ent ſe feyat fe teigne, e dit ſoit pur tur, auxi pur vous, 
come pur ceux que ſe intromitterent, que le Roy ne voit rien prender 
mes per achat, feſant gree. Et que en aves auter foits demand aviſe- 
ment ſur cef} beſpin, ou auter que ſoit haſtif vous eſcries ſavoir 4 
noſtre fitz & a fon. Coupſel que aura pres luy, & eux mitter ont tien 
Cqunſel comme ils verrant. Done a Winchelſey ſous noſtre Privy Seale. 
.' Come le Roy avant fon paſſage vers Flandre,euſt volunte e deſire de 
fair redreſſer & amender les Grievances faits x ſon People, en noun de 
luy e ſur ceqenvoiaſt ſes Letters par tutez les Contes d*Engleterre, 
pur ceſt choſe metter en effe& : ordine eſt par luy c par fon Counſeil, 
queen Cheſcun Conte ſoient afſignez quatre, ceſt ſavoir deus Che- 
wvalers, des queux leun ſerra mis par luy, e lautre ſerra pris du Conte, 


un Clerke, un home de Religion, que ſeint bons, e leaux e bien avilſes 
- *- pur, enquirex de touts manners de grievances, come des choles priſes 
| hors de Seint Eſgliſe, des prilſes de Leynes, Peaus, -Quirs, Bles, 


Reſtes, Charz, Piſſons, & de totes autres maneres de choſes par mi le 


 Royalme, de Clers, & fe Lays, puic la Guerre comotie entre le Roy de 


Frante & Ind; fult ce pur Garde de la Mer, ou en autre mapere. En- 
uiront meſms ceaus per qui,e as queuz, ce de quoie, c de combien, & 
e value, e coment, & en quen manere ices prifes, & grevances fue- 

rent faites au pueple. E ceus aſignes eient plein power, de enqui- 

rer, oir, & terminer, aufi bien par office, come a ſuit de partie. 

E quant la verite de ces choſes ſerra ateinte, le quel que ces ſeit par 

garant, 
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garant, -ou fans garant, ce que ſerra pris ſans garant ſeit retorne 5 

ceus que le-damage ont receu, {i le tortz feſantz etent de quoi, © outre 

ceo punt pur le treſpas. Et fil nient de quoi, ceaus as queaus les 
garantz e commiſſions ſont venus, come Vikortes Clerks aſſigns, 
Baillifs, & autres tiels maneres de Miniſtres, refpoignent pur lour- 
Jourmis que averent fait tels priſes. E que de ce que ſerra trove pris 

par garant, le Roy ſerra avetn een fra tant que il { tendront apaiz 

par reſon. | | 


- 


N. IV. Vid. CAP. 75. F. 65. 


UID loquar de Odone Baiocaſino Przſule, qui CONSUL Ordericus vi- 


PALATINUS erat,& ubiq; cunftis Angliz habitatoribus for- talls, F. $22. 


midabilis erat, ac veluti ſecundus Rex paſſim jura dabat: 
| Principatum ſuper omnes Comites & Regni Optimates 
habuit, & cum Theſauris Antiquorum .Cantiam poſſedit, in qua 
Jamdudum Edelbertus Irminrici Filius, Eadbald, & Ercombertus, & 
Egbert, atq; Lotheris Frater ejus regnaverunt. 
Odo, ut ſupra dictum, eft Palatizuzs Cantiz Conſul erat, 8 plures Ibid. . 556. 
ſub ſe Comites, viroſq; potentes habebat. 


Szgibert calls him in one place, Juſticiarus & Princeps totins An- Sigeberti Mo- 


nachi Gembla- 


gli : In another, he ſhews that Odo had been here in the Corfeſſor”s ;ongs Chroni. 
Time; and it is not improbable that he was made Earl of Kext by con. 

the Coyfeſſor, Earl Godwin and his Sons being forced to yield up the ,,, ,_ 
Services of their Knights to the King, after which they were ba- s. ;s. ” 


niſhed. But returning again, they came to Terms with the King ; Servitium Mi- 


one of which was, That the Normazs ſhould be baniſhed. Sijzebert —_ = 
ſpeaking of the Reign of the Copfeſſor, ſays, | on, Ar. 1052. 


Et Odoxzem CONSULEM & omnes Francos Godwinus & Filii *+ 944- 
ſui arte ſua ab Anglia exulaverunt. 


N. V. Vid. CAP. 7. F. 66. 


Hereas Records of the 'Tower ſhew the Chamberlain's Of- 

\/ \ fice to —_— to the Barony of the Earl of Oxford ; it 

| ſeems it was ſo anciently, that at the Coronation of Rz- 

chard the Second, the Counſel of Robert de Vere adviſed him to lay 

his Claim to it in Preſcription. Accordingly in his Claim before the 

High Steward, he lays, 

Ses Anceſters ont eftre Chamberlains des Nobles Progenitors noſtre 5 John Cor 
diff Sor Roy puts $6772Ps ae MEMOrY. | formerly = wo 
: berrs Tit. Tibe» 


G 2 This rius, N, 8. 
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> This may ſtem tobe an ill laying of Preſcription, as' within time 
of memory ; but it'is tobe" obſerv'd, that in thoſe early days, by 
Puis they meant from the beginning of time'of Preſcription. 


2Z.2. edper |” Accordingly in the Year-Book.of EF. 2. I find it pleaded ; 
—_—_ Nous avoiens, eſte feife' PUIS TEMPS de memorie continuel- 
F. 271. ment, & vous ne poits ny: prendre iſſue” ſur la charter fait avant 


temps de memorie, come puls, & demandons jugement. 


N. VI Vid: ſup. CAP. 7. F. 69. 


Part of tu  F NUM Dubitatio, vel Caſus difficilis, pacis vel guerre, emer- 
TR \ .» gat in Regno, vel extra, referatur & excutetur caſus ille in 


- ſcriptis,” zz pleto Parliamento & tractetur, & diſputetur ibi- 
dem, .inter pares Parliamenti. Et fi neceſle {it injungatur per Re- 
gem, ſeu ex parte Regis fi Rex non interlit, ca/libet gradunm Pas 
7:#rm,” quod quilibet gradus ſedeat per ſe, 8 liberetur Caſus ille Cle- 
Tico {uo in ſcriptis, & in'di&o loco recitari faciant coram'eis Caſum 
illum, ita quod ipfi conſiderent inter ſe, qualiter melius & juſtius 
proced! poterit in Caſu illo, ſicut ipfi, pro-perſona Regis, & eorum 

 propriis perſonis, & etiam propriis perſonis ipſorum quorum perſonas 

 ?þſirepreſentant,. velint coram Deo reſpondere : & ſuas reſponſiones & 
avifamenta reportent in 'Scriptis, ut 'omnibus'eorum reſponfionibus, 
confiliis, & aviſamentis, hinc inde auditis, ſecundum melius & falu- 
brius confilium «ppt 'Et ubi faltem 'major- pars" Parliaments 
concordat. At 1 per diſcordiam; inter. Regem, & alios Magnares, 
vel forte inter ipſos Magaates, pax Regni infirmetur, vel populus, 
vel patria, ita quod videtur Regz, '& ejws confilio, quod expediens 

*. fit quod negotium illud trattetur, & emendetur, per conſiderationem 
'omnium parium Regni ſui, vel fi per guerram' Rex & Regnum: tur- 
bulentur, vel ſi Caſus difficilis coram Cancellario Angliz emergat;, 
ſeu judicium difficile coram Juſticiariis fuerit reddendum, & hujuſ- 
modi, & fi forte in hujuſmodi deliberationibus omnes, vel ſaltem ma. 
Jor pars concordare non valeant, tunc Comes Sereſcallus, Comes Con- 
ſtabularins, ef Comes Mareſcallus, vel duo. illorum eligent viginti & 
quinq; perſofias de omnibus pariovus Regni, icilicet duos Epiſcopos, 8 
tres Procuratores pro Clero, duos Comites, & tres Baropes, quing; 
Milites Comitatuurs, quinq; Cives, & quing; Burgexſes, qui faciunt 
vVIgintl ; tart Er1lli viginti quing: poſſunt eligere ex ſeiplis duo- 
gdecim, '& condeſcendere in ets, & ipſi duodecim ſex, & condeſcen- 
dere in'eis, '&. ipſt ſex.ad tres, & condefcendere in eis, 8 illi tres in 
Paucioribus ſe condeſcendere non poſſunt, nifi optenta licentia a Do- 
mino Revge: Et fi Rex conſenceat ipfis tres poflunt in duos, - & de il- 

-, Its duobus aliter poterit in alium deſcendere. Et itademum ſtabit ſua 

. .--1 Ordinatio ſuper rotum Parkamentum, & ita condeſcendendo a viginti 

. quinq; perſons uſq; unam ſolam perſonam, niſi numerus-major con- 

., cordare valeat, & ordinare ; tandemuna perſona, ut eſt dictum, pro 
omnibus ordinabit, quud cum feipsa diſcordare non poteſt. Salvo 

| Domino 
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Domino Regs & ejus Conſilio, quod ipfi hujuſmodi ordinationes poſt= 
quam Scriptz fuerint examinare & emendare valeant, fi hoc facere 
ſciant, &-velint : Ira quod hoc faciaut ibidem, tunc, in pleno Parlia- 


mento, C& de conſenſu Parliamentti & nox retro Parliamentum. 
"Lt 


N. VII. Vid. G A P. », a 70. 


Eneſchallia Angliz pertinet ad Comitem Leiceſter. & pertinet ab 
& Antiquo. Et ſciendum eſt, quod ejus officium eſt_ upervidere 
& regulare ſub Rege, & immediate poſt Regems"'totum Regnum 
Azzliz, & omnes miniftros legum intra ' idem Regnum, -temporibus 
PaCis, & guerrz, &c. Item officium Seneſchalliz eſt;* quod fi Rex 
habeat malos Confilzarios circa eum, qui . ſibi dant Confilia ad- fa- 
ciend. talia quz ſunt apta & prona ad dedecus ſuum, aut exheredati- 
' onem ſuam, & ad publicum malum, & deſtrutionem Populi ſui, 
tunc. Seneſchallus Anglie aſſumpto ſecum Conſtabulario, 8 'altis Mag- 
natibus, & aliis de Communitate Regni Angliz, mittent-ad hujuſmo- 
di Confiliarium Regis, quod ipſum Regem-ita ducere 8 conf{ulere, 
& deſiſtat de hujuſmodi malis confiliis prius Regi fatis-mentionem 
faciend. Quod ab eo & <ejus preſentia recedat, & moram cum eo, 


quod dedecus ſuum & damnum publicum-ut preditum eft, non fa- * 


ciat. Quod fi vero faciat, tum mittent ad' Regem, qubd ipſum ab 
eo amoveri faciat, & ejus confilium nonaudiat, pro eoquod 4 zoto 
populo malus Conſiliarins inter . Regem & ſuum Populum preſumitur. 
Quod fi Rex non fecerit, alias & pluries.mittent/ tam Regt,” quam ei. 
Quod fi demum non Rex nec hujuſmodi Confiliarius de-hujuſmodr 
miſfionibus, & ſupplicationibus advertat, ſed ea potius facere ne- 
glexerit ; .tum, pro bono publico licebit Seneſchallo & Conſtabulario 
Angliz, Magnatibus, & aliz de Communitate Regni;: capere, & corpus 
ejus falvum' cuſtodire, »/que ad proximum” Parliamenturm, 8 ſeifire 
res, redditus, & omnes poſſeſſiones ſuas, donec judicium ſuum at- 
tenderit, & {ubierir, per conſfiderationem iſtins rni in Parliamento. 


N. VIIL Yid. CAP. 7. F. 72. 


Ohannes Det gratia, &c. ſciatis nos: conceſſifſe, & preſenti carts 
K noſtra confirmaſſe, dileQo & fidelt- noſtro Willielmo rt br 


Comiti Pembroke, & hzredibus ſuis : Magiſtratum Mareſcalcie. 
Curie noſtre; quem Magiſtratum Gzlbertus Mareſcallus H. Rs. avi 


patris noſtri, & Johannes filius ipſius Gilberti, diſrationaverunt_co- 
ram przd. Rege H. i» Curia ſus, contra Rob. de Yeroiz, & contra 
Willielmum de Hzſtings, qui iplum Magiſtratum calumpniabantur.. 
Et hoc judicium, quia defecerunt ſe de reQto ad diem quem eis _ 
conlti- 


29 


Sir John Cor- 
ron's Library, 
Tit. Tiberius. 
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Titnlus Regis, 
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 conftituerat. Quare volumus, & firmiter precipimus, quod pre- 


dictus Willielmes, & heredes ſui poſt eum, habeant & teneant pred. 
Magiftratum, cum omaibus ad illum pertinen. bene, 8 in pace, li- 
bere, & quiete, integre, & honoritice, de nobis & heredibus Teſti- 
bus W. Lond. E. Elyens. & H. Sarum. Ep. Dat. per manus H. Cant, 
Arch. 


_ N. IX. Vid. CAP. 9. F. 93. 


Ubſequenterq; idem dominus Rex prefatis communibus ore 
uo proprio eloquens, oftendendo ſuum adventum ad 
; Jus & Coronam Angliz fore, tam per . juſtum titulum heredi- 
tancie, quam per verum Dei Fudicium, in tribuendo ſibi vittoriam ade 
zpimics [uo in Campo, declaravit quod omnes {ubditi ſui cujuſcung 
ſtatts,, gradus ſeu conditionis fuerint & haberent & tenerenr ſibi. & 
heredibus ſuis, omania terras,. tenementa, redditus, & hzreditamen- 
ta fa, eiſdemq; gauderent, . exceptis talibus perſonis quales ſuam 
Majeftatem Regiam oftenderunt, qui juxta eorum demerita in. pre- 
bentis Parkiamenti Cari alter efſent pleCtendi. | 


_ Item. Quzdam Bilk exlabita fuit prazfato Domino Regi in pre- 
ſcati Partiamento, per Communitates Regni Angliz in eodem Parlia- 
mento exiſtentes, hanc kriem verborumcontinens. . 


"To the Pleaſure of Alnighty God, the Wealth, Proſperity, and 
Suertie gf - this Kealm of England, to the ſingular comfozth of ail 
the King's Subjects of the ſame, and inavoiving of all Ambiguities 

Queſtions. Be tit aweigned, Stabliſhed, and Enacted, by Au- 
Kgitee of this preſent Parliament, +that the - Inheritance. of the 
Crounes of the Realnes- of England; and. of France, with all. the 
Peeminence and dignitie Roiall to the ſame pertaining, and all other 
Slanexies to the King: belonging beyond the See, with th' Appurte- 
naunces thereto in eny wile due o2 perteineing, be, reſt, remaine and 
abide in_ the mooſt Roiall Perſonn of oure nowe Soveraigne Lord 
King Hezrie the viith, and in the Heires of his Body lawfully come- 
INS, perpetually with the Grace of God ſo to endure, and in none 
OLNET. 


Qua quidem Billa in Parliamento przdiQo lea audit4 & matur 


deliberatione intelleQa, eidem Bills, de aſſenſu Dominorum Spiritria- 


Im &.Temporalium in dicto Parliamento exiften. ad requiſitionem 
pmmuntatis predictz,  necnon authoritate ejuldem Parliamenti re- 
ppndehat.gidem, in forms {equenti. EH 


" Noſre Seignsur le Roy, del afſent des Seigneurs Eſpirituelx x 
Tempoyelex efteantz en-ceſt:Parlement, 4.8 la requeſt des Commens 
Diz3, le voet en toutz popntz, os 


% 


e 


- 71; 
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The King otr Soveraigne Low remembezing, how ayenft all Redo, 
- TICI1 SEXtL, I, 


Rightwiſnes, Honour, Nature, and Dewtie, an inodinate, ſeditt ;; SAG 


ous, - and flaundres Act was made, agayns the moſt famous Pyince 
of bleſſed memozp, Kinge Herrie the Sixte his Uncle, in the Parlia- 
ment holden at Weſtminſter, the fourth day of November, the firff 
Pear of the Reigne of Edward the Fourth, late King of England, 
whereby his ſaid Uncle, contrary to due Allegianee, and all due Or- 
der, was attainted of High Treaſon. TWherefoze our ſame Sove- 
raigne Low, by the Advice and Aﬀent of the Lows Spirituals and 
Tempozals, and Comines in this pzeſent Parliament aſſembled, 
and by Aucozitte of the ſame, owdeinetbh, enaceth, and effabliſheth, 
that the ſaid Act, and all Acts of Attainder, Foxfaiture, and Diſa- 
blement, made o2 had in the ſaid Parliament, o2 elſe in any other 
Parliament of the ſaid tate King Edward, ayenſt the ſaid moſt bleſ- 
ſed Pzince King Herrie, 02 againſt the right famous Pzinceſs Mar- 
garet late Qyeen of England, his TUife, a2 the right vicozous 
Paince Edward late Prince of Wales, Son of the ſame blefſed King 
Herrie, and Margarett, Jaſper Duke of Bedford late Earl of Pem- 
broke, 02 Herrie late Duke of. Somerſet ; ( the which Jaſper, and 
Herrie late Duke of Somerſet, fo2 their true and faithfitl Allegtances 
and Services done to the ſame blefſed King Herrie, were attatntea 
of High Treaſon ) o2 any of them, by what Name o2 Names they, 
92 any of them, be named in any of the ſaid Acts, be ayenſt the ſata 
bleſſed King Herrie, Queen Margaret, Edward late Prince, and the 
ſame Dukes, and the Heirs of everp of them, void, annulled, re- 
pelled, and of no Fozce, ne Effect. N 


P } "ER T0 


N. X. Vid. CAP. F. 103. 


An&iſſimo in Chriſto Patri & Domino, Domino G. divina pro- Claus ary 
m. 9. Cedula. 


In a Litter to 


& videntia Sacro-ſantz Romanz Eccleſiz, 8& univerſalis Eccleſiz 


3LI 


ſummo Pontifici. Edwardus eju{dem gratia Rex Angliz ; Do- te pope. 


minus Hiberniz, & Dux Aquitaniz. Cum reverentia & honore fa- 
lutem, & pedum oſcula beatorum. Mandavit nobis olim per literas 
Apoſtolicas, quas prona mentis devotione recepimus veſtra {anCtitas 
reverenda, ut annuum cenſum, in quo Sacroſlantz Rom. Eccleſiz 
ratione Regni Ang]. pro ofto preteritis annis afſeritis nos tener1, vene- 
rabili veſtro Magiftro R. de Nogeriis Capellano veſtro afſignari li- 
beraliter ac integre, nomine pred, Rom. Eccleſiz, faceremus. Nu- 
per autem alias literas veſtras recepimus cum Reverentia continen- 
tes, quod cum nos reſponſ; Relationis ſolutionis Censtis annut me- 
morati, quam nobis pred. Capel. veſter expoſuit veſtrz & Eccleſiz 
Romanz Nomine, diligenter Deliberatione Conſilit Procerum Regnz 
noſtri, in Parliamento quod circa Oftabas Reſurreitionis Dominic cele- 
brari in Anglii conſuerit, pro eo duximus reſervand. quod tempore 
receptionis pred. lit. veſtrz, noviter ejuſdem Regni gubernacula 
ſumpſeramus, nunc de hujuſmodi cenſu ſine ulteriori procraſt. im- 
H 2 pend! 


g- 
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pend: faceremus eidem fatisfac. plen. Capellano. Fatemur enim 
S. Pater & Domine, ad Parliament. noſtrum in Ottabis Reſurrefio- 
zis Dominice prox. pret. Regni noſtri Pralatos & Proceres evocaſſe; 
ibiq; multa ſtatuiſſe divina gratia tavente, quz meliorationem ſtariis 
Eccleſiz Anglicanz, reformationem Regni ejuſaem reſpiciunt, & 
communes profectus populi capiant incrementa. Ser anrequam ei- 
dem Parl. propter negotiorum multitud. quz reformat:i5-is remedio 
indigebant, finem imponere valeremus, Eodem Capellanu +. ro re- 
ſponſionem debitam {ibi fieri inſtanter poſtulante, quzdam gravis 
nos invaſit, ſicut Domino placuit, infirmitas corporalis, que perfe- 
Qtionem multorum aliorum negot.8& deliberationem Pertitionis Censiis 
annui ſupardiet. de quo dolemus non modicum, impedivit. Sicq; 
cum occatione infirmitatis hujuſmodi, 4 qua per Dei gratiam cujus 
eſt perimere & mederi incepimus convaleſcere, Idem Parl. fuerit 
diſlolutum, & ſuper hoc nequiverimus ſuper Petitione Censvs ejuſ- 
dem deliberationem habere, cum Prelatis & Proceribus antedittis ; 
fine quorum communicato conſilio ſanititate veſtre ſuper prediftis non 
poſſumus reſpondere; Et jurejurando in coronatione noſtra preſtit. 
ſums aſtrifts, quod jura Regni noſtri ſervabimus illibata, nec aliquod, 
quod Diadema-tangat Regni ejuſdem, abſq, ipſorum-requiſito conſilio fa- 
ciemw ; Reverende Benignitati veſtrz humiliter ſupplicamus, & pro 
dono petimus ſpirituali, quatenus moleſte non ferat ſanditas ve- 


.Nra, fi ad'preſens ſuper pred. ſicut vellemus, non poſſumus reſpon- 


dere. Imo patientia veſtra paterna fi placet nos ſuper hoc habere 
dignetur excutatos, Pro firmo ſcituri pie Pater & Domine, quod 7z 
alio Parliamento noſtro, quod ad feſtum Saniti Michaelis prox. fut 
zntendimus daute Domino celebrare, habito & communicato Conſilio 
cum Prelat. & Proc. memoratis, vobis ſuper pram. ipſorum Conſilio 
dabimus reſponſionem. Conſervet vos Dominus Ecclefiz Santz ſuz 
per tempora longzva. Teſte meipſo apud Weſtm.-19. die Juni Anno 
Regal noſtri-3*®. 2X | 
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The Preſent CoxvenTion & Parliament. 


N. XI ViL CAP. 10. F. ris 


{o eſſential to an Ezxgliſh Parliament, but that the Peers of 
the Realm, and the Commons, by their Repreſentatives 
duly EleQed, may legally AR as the great Council and Repreſentative 
Body of the Nation, though not ſummon'd by the King, eſpecially 
when the Circumſtances of the time are ſuch, that ſuch Summons 
cannot be had, will (I hope) appear by theſe following Obſervati- 


ONs; | 


| Fs the formality of the King's Writ of Summons is not 


Firſt, The Saxon Government was tranſplanted hither out of 
Germany, where the meeting of the Saxons in ſuch Aſſemblies was at 
certain fixed times ; v7z. at the New and Full Moon. But after their 
Tranſmigration hither, Religion changing, other things changed 
with it ; and the Times for their publick Aﬀemblies, in conformity 
to the great Solemaniry celebrated by Chriſtians; came to be chang- 
ed to the Feaſts of Eafter, Pentecoft, and the Nativity, The low- 
er we come down in Story, the {eldomer we find theſe General Af- 
{emblies to have been held ; and ſometimes (even very anciently) 
when upon extraordinary Occaſions, they met out of courle, a Pre- 
cept, an Edif, or Sanfion is mentioned to have iſſued from the 
King : But the Times, and the very Place of their ordinary Meeting 
having been certain, and determined in the very firſt and eldeſt 
Times that we meet with any mention of ſuch Aſſemblies, which 
' times are as ancient as any Memory of the Nation it ſelf ; hence I 
inferr, that no Summons from the King can be thought to have been 
neceſſary in thoſe days, becauſe it was altogether needleſs. 


Secondly, The Succeſſion to the Crown did not in thoſe days, 
nor till of late Years, run in a courſe of Lineal Succeſſion by 
right of Inheritance: But upon the Death of a Prince, thoſe 
Perſons of the Realm that Compoled the then Parliament, 
Aſſembled in order to the chooſing of another. That the 
Kingdom was then EleQive, though one or other of the Royal 
Blood was always choſen, but the next in Lineal Succeſſion very 
ſeldom, is evident from the Genealogies of the Saxoz Kings, from 
an old Law made at Calchuyth, appointing how, and by whom 
Kings ſhall be choſen; and from many expreſs and particular Ac- 
counts given by our old Hiftorians, of ſuch Aſſemblies held for E- 
letting of Kings. Now ſuch Aſſemblies could not be Summon'd 


by any King ; and yet in conjun&ion with the King that them- 
I ſelves 
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ſelves ſet up, they made Laws, binding the King and all the 
Realm. 


Thirdly, After the Death of King William Rufus, Robert, his El- 
der Brother, being then in the Holy Lazd, Henry, the youngeſt Son 
of King William the Firſt, procur'd an Afembly of the Clergy 
and People of Ergland, to whom he made large promiſes of his 
00d Government, in caſe they would accept of him for their 


| King ; and they agreeing, That if he would reftore to them the 


Laws of King Edward the Confefſor, then they would conſent to 
make him their King. He ſwore that he would do ſo, and alſo 


| free them from ſome Oppreſſions, which the Nation had groan'd 


under in his Brothers and his Fathers time. Hereupon they choſe 
him King, and the Biſhop of Loxdox, and the Archbiſhop of _ 
York, ſet the Crown upon his Head : Which being done, a Con- 
firmation of the Ezgliſh Liberties paſs'd the Royal Aſent in that 
Afembly, the ſame in ſubſtance, though not ſo large as King Fohz's, 
and King Henry the Third's Magna Charta's afterwards were, 


Fourthly, After that King's Death, in ſuch another Parliament, 


| King Stepher was Elefted, and Mawd the Empreſs put by, though 


not without ſome ſtain of perfidiouſneſs upon all thoſe, and Szepher 
himſelf eſpecially, who had ſworn in her Father Litfe-time, to ac- 
knowledg her for their Sovereign after his deceale, 


Fifthly, Tn King Richard phe Firſt's time, the King being abſent 
in the Holy Land, and the Biſhop of Ely then his Chancellor, being 
Regent of the Kingdom in his Abſence, whoſe Government was in- 
tolerable to the People for his Inſolence and manifold Oppreſſions, a 
Parliament was convened-at Loxdox, at the Inſtance of Earl Joh, 
the King's Brother, to treat of the great and weighty Afairs of the 
King and Kingdom ; in which Parliament this ſame Regent was de- 
pos'd from his Government, and another ſet up, viz. the Arch- 
Biſhop of Roaz.in his ſtead. This Aſſembly was not conven'd by 
the King, who was then in Paleſtine, nor by any Authority deriv'd 


from him, for then the Regent and Chancellor muſt have calPd them 


together ; but they met, as the Hiſtorian ſays expreſly, at the In- 
ſtance of Earl John. And yet, in the King's Abſence; they took 


upon them to ſettle the publick Aﬀairs of the Nation without 
Him. s 


Sixthly, When King Henry the 34. died, his Eldeſt Son, Prince 
Edward, was then in the Holy Lazd, and came not Home till within 
the third Year of his Reign; yet, immediately upon the Father's 
Death, all the Prelates and Nobles, and four Knights for every 
Shire, -and four Burgeſſes for every Borough, Aſſembled together in 
a great Council, and ſetled the Goverameat till the King ſhould re- 
turn: Made a new Seal, and a Chancellor, &c. 


L inferr from what has been faid, that Writs of Summons are not 
{o Eſſential to the being of Parliaments, but that the People of Eng- 
| land, 
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lazd, eſpecially at a time when they cannot be had, may by Law, 
and according to our Old. Conſtitution, Aſſemble together in a Parlia- 
mentary way without them, to treat of and ſettle the Publick Af 
fairs of .the Nation. And that, if ſuch Afemblies {o gonven'd, 
ind the Throne Vacant, they may proceed not only to ſet up a 
Prince, but with the Afent and Concurrence of ſuch Prince; .to 
tranſact all Publick Buſineſs whatſoever, without a new Ele&ion ; 
they having as great Authority as the People of E-glazd can dele- 
gate to their Repreſantatives. ; 


IT. The AQs of Parliaments not Formal nor Legal in all thegr 
Circumſtances, are yet binding to the Nation fo long as they can- 
tinue 1in Force, and not liable to be queſtioned as tothe Validity of 
them, but in ſubſequent Parliaments. 


Firſt, The two Spencers, Temp. Edvard, Setundi, were baniſhed 
by Act of Parliament, and that AQ of Parliament repealed by Dures 
 & Force; yet was the Act of Repeal a good Law, till it was An- 

nulPd 1 Ea. 3. 


Secondly, Some Statutes of rx Rich. 2. and Attainders thereupon, 
were Repealed in a Parliament held, A»x.-2t. of that King, which 
_ Parliament was procur'd by forc'd Ele&tions; and yet the Repeal 
ſtood good, till ſuch time as in r Henry 4. the Statutes of 11 Rich. 
2, were revived, and appointed to be firmly held and kept. 


Thirdly, The Parliament of. x Hez. 4. conſiſted of the ſame 
Knights, Citizens and Burgeſſes that had ſerved in the then laſt dif- 
ſolved Parliament, and thoſe Perſons were by the King's Writs to the 
Sheriffs commanded to be returned, and yet they paſſed Acts, and 
_ Acts though never confirmed, continue to be Laws at this 

ay. 


Fourthly, Queen Mary's Parliament that reſtored the Popes Supre- 
macy, was notoriouſly known to be pack'd, inſomuch that it was 
debated 1n Queeen Elizabeth's time, whether or no to declare all their 
AQts void by At of Parliament. That courſe was then upon ſome 
prudential Conſiderations declined ; and therefore the Afts of that 
Parliament, not ſince repealed, continue binding Laws to this 
day. 


The reaſon of all this, is, Becauſe no inferiour Courts have Autho- 
thority to judge of the Validity or Invalidity of the As of ſuch 
rn Le as have but ſo much as a colour of Parliamentary Aus 
thority. | 


The Acts of ſuch Aſſemblies being Entred upon the Parliament- 
Roll, and certified before the Judges of Weſtminſter-Hall as AQts of 
Parliament, are concluſive and binding to them ; becauſe Parlia- 
ments are the only Judges of the ImperfeQions, Invalidities, Illegali- 
ties, &c. of one another. 

L 2. 
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The Parliament that call'd in King Charles the Second, was not af- 
ſembled by the King's Writ, and yet they made AQts, and the Roy- 
al Aſſentawwas had to them ; many of which indeed were afterwards 
confirmed, but not all, and thoſe that had no Confirmation, are un« 
_ Acts of Parliament without it, and have ever ſince obtained 
as ſuch. 


. Hence I Infer that the preſent Convention, may, if they pleaſe, 
aſſume to themſelves a Parliamentary Power,and in conjunQion with 
ſ{uch King or Queen as they ſhall declare, may give Laws to the 
Kingdom as a legal Parliament. 
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READE R 


NE | Thought it not improper to ſubjoin the following Trea- 
1s 2 tiſe,written by a Lawyer in Queen Elizabeth's Time, 
3 L |, whether ever printed or no I cannot ſay, in favour 
WANT, of the Title of the Queen of Scots, againſt the 
ET Pretences of the Lady Katherine, deſcended from 
the French Queen, Siſter to H. 8. and married to Charles Bran- 
don, Duke of Suffolk. 

The Author ſhews himſelf skill'd inthe (vil, as well as the ({@nmon 
Law ; and tho be had occaſion to maintain a ſtri3 Right of Scceſ- 
fron to the next in the Line, according to which he will have it, that 
H. 4. H. 5. H. 6. with-held the (rown by wrong ; Which 1 ſup- 
poſe proceeded from his not cbſerving what Parliamentary Confirma- 
:ions their Poſſeſſions bad; et himſelf ſays, That we are all 
bound in Reaſon, to have always more regard to the State 
and Dignity of the whole Weal Publick, than of the private 
Preferment or Commodity of any particular Perſon, Nay, 
be ſays it appears from Hiſtory, that many Princes ſettled in 
their Kingdoms, have been judged unworthy of their Cal- 
lings, for what would now be look'd on as a very ſlight Matter, 
wind many things be ſpeaks with great Judgment, which tend to- 
wards the + gar of what has lately been done for the Publick- 
Weal, and Preſervation of the State and Digaity of this 
Realm, 


Az THE 


(4) 
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THE 


AUTHOR 


READER 


=> 72995 cvery man may thinke it very neceſſary, bothe for the 
SSA) greate weale, and greate quyetnes of this State, to 
KI know certenly,to whome,of right,the Honour and Dig- 
Fae niticof this Imperiall State,and Crowne of this Realme 

= of Exzland ſhuld fall,or deſcend unto (yf ought ſhuld 
happe to Queene E/;zabeth.our {upreame and moſt gra- 
ciouſe Governour ) whome it may pleaſe God longe to proſper with 
longe Lyfe, good Husband, and meny Children, to her Highnes 
contentation, and the generall weale and reaſtfull dayes bothe of her 
Majeſtie, and of the whole Realme : So thinke I that none can lyke 
well, that any, with eny coloured or deceyueable meane or argument, 
ſhuld go about to ſette forth or perſwade the naturall and lovinge 
SubjeCtes thereof; that the Succeſſion appertayned to thoſe, thac in 
deede have no juſt Right, Title, or Intereſt to the ſame. And ther- 
fore becauſe ſome have endevored themſelfes by wrytinge toſhew,that 
the Succeſſion apperteyned unto the Lady K, Grey, the which, as may 
appeerr, by no dyrect right or reaſon, can pretend eny juſt Title or 
Clayme thereunto. TI have not thought it unfitt, heerby to ſhew the 
ſtate and troth therof more playnly, to ſuch, that ells, either by ſuch 
praCtiſes, or ells by ſuch workes, mought otherwyſe reſt deceyvid. 
And that I ſhal be thus occaſionyd to utter heerin,neither is,nor ſhal- 
be with eny mynd or motion to offer eny injury, or to ſtayne or 
| ſpotte the Name or Honour of eny, but onely to anſwer thoſe Ar« 
gumentes, the which as they be grounded upon no truth, ar ſo, 
worthy of no favour. And to anſwer therin, without wreſtinge or 
applyenge eny caſe otherwyſe, then the ſtate of the mater doth moſt 
playnly and truely crave the pronunciation of the Law; $9 that yf 
any thyng be ſayd, it is the very neceſſitie of the cauſe, ſo necefla- 
relie for this ſtate and this tyme, to be thus touched, and the judg- 
ment of the Law towchinge the ſame, that ſpeakith or vtterith eny 
thinge, and ells no other diſpoſition. And bicauſe our Bond and 
Duty is rather to haue regard of the State and Dignity of the whole 
Weale Publik, and of the good ſucceſſe, proſperyte and quietneſſe 
therof, then of the undue title, or iztereſt, of eny particuler perſon 
or perſons. I truſt this travaile may the rather be acceptid and taken 
18 better parte. And 


C93 
And {o withs Matter. 


Virſt to the illegirimacion of the Lady K;, and the reſte of th 
Iſſues of the Frenche Q. 
And atter of theyr Force or Intereſt by the WylI. 


Touchinge the Firſt. Ir 1s notorious and well inough knowne, 
that when, Charles Brandow Duke of Suff. maryed with the Lady 
Mary the Frenche Q., that he had then an other W yte lyvinge, which 
was the Lady Margaret Mortimer, with whome alter mariage he li- 
ved dyvers yeres as lawtull Man and Wyfe : and after upon certayn 
difcorde betweene theim, of his owne motion, without any fourme or 
maner of lawtull judgement, that he ſeperated him lſelte from her 
and ftorſoke her. And what raſhnes or rather foly may it be comp- 
tid, to reply or wryte againſt ſo manyfeſt a troth with conjectures ? 
as to ſay, 1r is not likely that KR. Heary wold ever have conſented that 
his Siſter ſhould mary one which had an other W yfe lyvinge. Since 
that ther is yet lo meny Ilyvely Wittneſſes, the which of certeyn 
knowledge can be Teltes, that Charles Brazdoz and the Lady Mortt- The ſaide 
»er wer Man and Wyte, and have ſeene and did know the Lady OO 
Mortimer longe after the mariage, yea, and peradventure after the rrmchz Queen: 
death of the {aid French Q. And touchinge the K. although it is 1515+ She at 
to be thought, that yt he had known that the Duke had had an other pgs ; 
Wyſe lyving, that he wold not have conſcatyd that his Siſter ſhold did An.1532- 
have maryed him: It might be notwithſtanding full well, and it 
is poſſible that yet he had one, and that the Kinge mought not 
know thereof. For as Princes have ben the greater or the mightier, 
{o much the lefſe, comonly, have they ben wontyd to underſtand of 
the doinges in ſuch maters of pryvate Perſons. But in this caſe 
ther be as pertecte Clerkes, and of as goode underitandinge as any 
were, at th' adviſe of theſe Bookes abrode, that ar of opinion cer- 
ten, that the French Q. and the Duke wer matchid before the 
Kinge was prevy thereof : and ſeme Pardon or Pardons obteyned for 
the fame, upon {mall ſearch, may happen to be founde that may te- 
{titye as much'; and of neceſſity, we can no otherwyſle thinke, but 
that it was ſo : Synce that as much as is ſayd of the Lady Mortimer, 
may be aftirmyd by the layd Witneſles as a thinge moſt certeyne and 
notorious. The which beinge true, then 1s 1t certeyn that the Lady 
Mary, the ſaid French Q., cold not be his lawfull Wyte. And that 
the ſaid Charlzs, Duke of Suff. could not lyve with her but in Adul- 
tery. For the wordes of the Lorde be playne. (a) Quicunq, aimiſe- (x) Nar.ig. 8 
rit uxorem, ns ob fornicationem, CF aliam duxerit, machatur. Et que Marcno- 
dimiſſam duxerit, mechatur. Nowe that one borne in Adultery, and 
notwithſtanding 1s legitimate, that cannot be: And therefore the 
Lady K, beirze comme of one not legitimatly borne, cannot inhe- 
rite, or be ce2able of the Crowne. And heerin it is to litle pur- 
poſe to cavill with Canons or Decretalles of the Pope, againft the 
playne and manifeſt Word of God, from whoſe uſurped Power, as 
this Realme is moiſt happely delyvered ; ſo hath his Lawes in the * 
ſame lofte their force and vigore. But admitte that the Pope's | 
Lawe had in Exzland any Authoryte, ar leaſt it ſhuld be an umpious 

| things 


| (8 


thing in what place ſoever it wer, where the Worde of God is {6 
cCleere and certen, to ſticke rather to the Pope's Law, then to the 
(5)Parnormi T.awe of God. (6) But all this notwithſtandinge, lette us ſee what 
in ca. ſup Reaſons they be beſydes,that ar brought in the tavour of the Lady K. 
nupriis. One is, forſooth, that the Lady Mary, the French Q. and the Duke 
of Suff. havinge lyved meny yeres togither as Man and Wye, and 
their Matrimony celebrated publikly in the face of the Churche, 
without eny thinge ſayd agaynſt theim duringe their Iyves ; that 
therfore though he had twenty Wyves then lyvinge, that yet the 
Childrenof the Queene and Duke are to be taken no other then as 
legitimate. And rl other, thart it is ſuſhicyent tor the legitimarion 
of their Children, that the French Q. ſeemyd to have nv knowledge 

that he had eny other Wye lyvinge. | 
To theſe greate Reaſons; and their Authority, it is eaſy ynnough 
to anſwer. For it is a Maxime in the Civill Lawe, That that 
which from the beginninge is not good or fawfull, cannor with eny 
() L. qued Procelle of ryme be betreryd. (c) And therfore the Matrymony not 
=rofod we beinge lawtull at the firit, no tyme is ſufficyent or able to make it 
lawtull. And yf that which 1s ſayde of the long contynuance of 
the Matrymony, without eny thinge fayd agaynſt it, had ben ſuch 
to have comme in eny conſideration, it might have had ſome colour 
or ſhew of reaſon; the rather, yf the parſons agaynit whom eny 
ſuch controverſie {huld have ryſen, liad ben of ſuch degree or condi- 
tion, as eny might freely have proceedid againſt theim. But they 
were Princes, the Woman the Kinge's Syiter, and the Man a Duke, 
(4) Arg.1.in, and in greate favour with the Prince, in {uch forte, that the greate 
ti. C.de ann. and the iminent danger and perill that did depend therot, was, and 
rg hk þ is the aparaunt and manifeſt cauſe why no Man did or durft begin 
f, de iti. at, With theim, or attempt eny ſuch matter, and ſpecially in a thinge 
EL that touchid any whitte the diſpleaſure or diſhonour of the Kinge 
6.1}. quod vi himſelfe : And therfore that long contynuance in Matrimony, after 
OR -* that ſort, without controverſy, 1s not to be countyd for quiet and 
<pupr9-S. peaceable, but rather injurious and violent. (4) And ſuch as can- 


fi quis ff. de : ng : ; . 
ope. noui nun, NOt help eny thing to the legitimation of the Children born in Adul- 


cum 1b not. porn, | 
TT - To th'other, touching the ignorance of the Queen, although it 
were graunted, that ſome ignorance, in ſome ſort, might the rather 
ſhadow the illegitimation of the Children ; yet it is not therfore 
that every kynde or forte of ignorance mought be acceptid to bolſter 
forth ſuch cauſes, but a probable ignorance: for the Lawe tendith 
to the favour of the vigilent and diligent in their own cauſes, and 
| not to the wilfull, ſloathfull, or negligent. And thoſe that con- 
(*) [. qui can tractith with eny, they ought to know and underſtand eche of the 
= ye png C others State and Condition, (e) and not to underſtand that is com- 
ris. monly brutyd, is to be attributed unto the Parties default. (f) And 
C21 guod ſuch a kind of ignorance is callid a Voluntary, or ellis a deſlembled 
pon. & 1. fiur Ignorance, and helpith nothing to the ligitimation of the Children, 
cerro. 5 nune the Matrimony beinge contrary to the publike Lawe of Honeſty, 
commo. cum EVen by the Canonicall and Civill Law ; (gs) for ſyace Charles Bran- 
ibi noratis. oz, atter Duke of Syff. had lyved with the firſt Wyfe ſo long, Being 
(£)Cap.cum of {ich a callinge, and ſhe his Wyfe, of ſuch a Houſe, and ſuch a 


inhibitto. de : : : 
clan.deſp, Lyvinge, and in the ſame Countrey ; It had ben very eaſy, with eny 


never 
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never fo little a diligence uſed, to have come to the knowledge, 
whether he had had eny other Wyfe lyvinge, or no. And the Lawe 
entendith, that one that either doth underſtand, or ells is in abilitie 
calily to underitand, to be all one. (b) Since then the French Q. yt C)1pen. 8. 
ſhe had Ilyked eny thinge to have herkened, ſearched, or demaundid, ror . 
moght eaſely have had intelligence, whether the Buke had euy tine. de bo- 
Wyte lyving or no; Itis as much as if ſhe had known it : ſo doth it Prem pot. 
manifeſtly appeere that the Children born in ſuch Matrimony, can- 
not, by eny meane, be. reputyd or taken for legitimate, or able to 
eny Enheritance, and much lefle of the Crowne, ſyace that for 'the 
Honor and. Diznitie of the Realme, whoſoever ſhuld be worthy or 
capable of the Crowne, it is mecte, that not onely they ſhuld be 
free from eny ſtayne or ſpotte, but alſo from all ſuſpicion of euy. As 
Falins Ceſar layd of his Houſe, when, for the onely ſuſpicion of 
Adultery, he did put away his Wyfe, {ayenge; That the Houſe of 
Celar ought zot ozly to be without Vyce, but alſo withoxt all ſuſpicion of 
eny. Belydes, if you ſhould conſent to put your ſeltes in ſubjeRion 
to ſuch {o unworthely born ; Behold, and coniyder, I pray you, by 
the way, how tarre oft yow ſhould ſhew your ſelfes inferior in con- 
{ideration, from the many and noble Examples left unto us by other 
Countreys, as particuleriy of later Memory, by the Noble Nation 
of the Spayniardes. Where a Daughter beinge borne of the Queene, 
Wyte to Hezp. 3. Kinge of Caſtile, and molt {peache, great pre- 
ſumptions and ſecreat murmuracion therof paſſinge, that not the 
Kinge, but an Adulterer, ſhuld be the Father therof. The Barons, 
Earles, and other Nobles of the Realme, did aſſemble together ; 
and conſydering what ſpotte and infamy it (ſhuld be unto the whole 
Nation and Countrey, yt in time cominge they ſhuld have their 

. a Woman thoght of, and efteemyd but as a Baſtard, did not 
only deliberate not to acknowledge, or not allowe of her as legi- 
timat Heyre of the Realme, after the death of the Kinge ; Burt 714 c7 of the 
wold without delay be diſchargid, and afſurid from that gratte putative Prince 
diſhonor and infamy. And therupon ſo became moſt humble Suters 4 WS: 
to the K. that as it apperteynid unto the Honour and Dignitie of him 
and of the whole Realme ; It moght {o pleaſe him to repudiate the 

. as Adulterefle, and declare that Daughter not to be his, bur 
borne in Adultery. Shewing him befydes, that yf he wald ot have 
regard unto his dwne Honour, and to do that, that touched ſo much 
his Eſtate, and the Dignytie of the whole Countrey;, that they, for 
their partes, could not, nor would not ſo much forget their Duties 
to ſuffer it. But rather determyned to depoſe him, as a Man that 
made ſmall compt, either of his Callinge or Honour, and therefore 
unworthy of the Crowae. By which yow may ſce how farre {ſuch 
Occaſions may ſometymes cary Men paſt the termes of their Cal- 
linges ; wherof did grow afterward greate Contention, and finally 
that Daughter never admittyd unto the Crowne, but the Succeſſion 
transferred unto the Lady T/abell, Siſter of the K. A Queene, for 
her Valour and rare Vertues, of great Fame and Renowne. And 
yet, notwithſtanding, accordinge to the Canonicall Lawe, (of force 
and ſtrength in ſuch Caſes as moſt proper Judge) although the 
Adultery of the Queen indeed wer more then manifeſt, yer moght 
they have preſumyd that the Child had ben rather of the _— 
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then of the Adulterer ; ſo favorable are thoſe Lawes unto the Barth 
But thoſe Noble Men, as jelous of the Honour, Fame, and Reputa- 
cion of their Countrey, did thinke . that i* 7»portyd a great deal 
more to maynteyne and aſſure the Dignitie of the whole Realme, 
refuſinge a Perſon of doubtfull Birth, then to have reſpefe unto the 
particuler Intereſt of that Child, And thus tendrid theſe ſo much 
this Honour, that they could not, nor wold not tary the tyme to 
entreate of the Succeſſion, when it ſhuld happe, but wold, by and 
by, put the mater out of doubt. And you, when it is ſo needfull, 
and the tyme doth {o require it, to knowe one certeynly for your 
Prynce and juſt Governour heerafter ; Will you make no compt 
herof ? They, I fay, for theſe reſpectes, did refuſe one, that ac- 
cording to th* ordinary courſe of the Law, they moght eaſely have 
preſumed of to have ben legitimate: And will yow ſubmitte your 
{elfes toa perſon, that, accordinge to the ordinary and Canon Rule 
and Order of the Lawe, is ſo manifeſtly knowen, taken and ſhewyd, 
diſcendid playnely as illegitimate 2 Oh take heede, for yt ever this 
happe in your Heddes, what other thinge will it turne or growe un- 
to, but vato an open and univerſall declaration unto all the World, 
that yow, betweene Honour and Diſhonour, Right or Wronge, 
cauſes of Proſperyte.or Ruyne, do make no difference at all : Which 
opinion once conceyvid of yow, boaſt, bragge, or compare after, 
the Nobilitie or Excellency of your Countrey, 'or the Stouteneſſe ct 
your Selfes, with other Nations, ye may well ynuough ; but whoe 
wyll not rather mocke or {corne at your madneſle or tolly, then be- 
leeue yow as of eay Reaſon or Judgment *? 

And this that is ſayd (as 1s before touchid ) hath auQtoryte, and 
is, bothaccordinge to Divine, Canon, and Civill Lawe, and beſydes, 
accordinge to the Lawe of Nature and Reaſon. But though we 
ſhuld admitte, that by the Canon Lawe theiſe deſcendentes of the 
French Q. were to be tolleratyd or allowid as legitimate, yet doth 
it not follow, for all that, that in this Realme they ought to be ta- 
ken or accompted for ligitimate or inheritable : Bicauſe that for eny 
to be borne legitimate, heritable or Baſtard Heere, is judged, not 
accordinge to the Canon Law, but accordinge to the Lawe of the 
Realme. And this doth appecre manifeſtly, by the Statute of 
Merton, Cap. 9. Where the Biſhops inſtanced the Lordes, that they 
wold conſent that all ſuch as wer borne before Matrimony, ſhuld 
be legitimate according to the Canon Lawe, as well as they that 
wer borne within Matrimony. Which could not be obteyned ; but 
determination made, that they ſhuld ſtande unto the Lawes of the 
Realme, and not unto the Canons : And that one borne of a ſecond 
Wyte (the firſt ſtill Iyvinge, by occaſion of ignorance, that the ſe- 
cond Wyte may pretend, that the Husband had no other Wyſe alyve) 
{huld be taken or compted for ligitimate or inheritable, is not aucto- 
rized by our Lawe. But playnly the contrary, as may appear by 
Bratton, Glandwill, Britton, Parkias, and the whole courſe of the 
lLawe. Whertore toalledge that it is not lawfull to compr ſuch for 
Baſtardes after their death, though during their Lyfe they wer ta- 
ken or compted for no other, then as legitimate, is a poore healpe, a 
ſlender proof, and to this purpoſe makith nothinge at all ; for Lzze- 
ton, Cap. of Diſcentes doth declare, that this continuance to purge 

| the 


(9) 


the Baſtardy, 1s not to be alleadgid in every ſorte of Baſtardie, bur 
in that onely that is born of the Woman that the Father doth after 
mary, with other Circumſtances, as may appeer, farre from this 
Mater. But to obje&t that heerin might further have fortunyd, 
chough peradventure there hapt never eny ſuch mater, becauſe no- 
thinge may be thought of now, or ells remembrid heerafter, that 
in this caſe to the uttermoſt that might have chaunſed; may- not pre- 
ſently be fully ſayd unto, and anſweryd ; Let us admitte, for the {al- 
vinge of the Baſtardy of theſe Ifſues, that the Pope's Bulle mought 
have been obteynid, (which though both agaynſt eny godly and 
lawful Matrimony, and agaynſt the Law of the Lande, perhappes, 
mought eaſely have been compaſſed ) yet notwithſtandinge ſhuld the 
ſame-have made as little to the purpoſe, as th* other proper Reaſons 
before alledgid : For ſuch a Bulle (though it had ben of valour in 
England, as it 1s neither now, nor yet ever was when the Pope was 
heere in greatiſt Authoryte) ſhuld either haue pronounced and de- 
clared the ſame Children to haue ben legitimately borne ; or ells of 
Baſtardes, it ſhuld have made theim legitimate. 

In as moche as it ſhuld have declarid theim to haue bea legiti- 
mately borne, it had ben needefull that it ſhuld haue ben with pro- 
nuncinge the Matrimony with the faid Queene and Duke legiti- 
mate, notwithſtandinge the other Wyfe had ben alyue ; and that 
could not have ben grauntyd, ( the caſe being as it was) but vpon 
ſome falſe or fayned ſurmiſe. And therfore, accordinge to their 
owne Lawes or Canons, it ſhuld haue ben of no force or valour. But 
ler it haue ben accordinge to what Canon they had lyſted ; the Coms 
mon Law of this Realme of Ezg/and ſhuld never haue ben bounden 
by any ſuch Bulle, and ſpecially when the mater vpon eny Poynt of 
Illegitimacion is to be callid in queſtion, by reaſon of eny Iflue joy- 
ned vpon Baſtardie, after the death of the Parties, which ar to be 
impeached as Baſtardes, by reaſon of eny ſecond, or other Mariage, 
during the Lyfe of the firſt Wyfe, the ſame being never upon eny 
Sute at the Common Lawe brought in Queſtion, whileſt the Parties 
in whome Baſtardie is not allegid, Iyvid. The greateſt doubt that 74-Bratany 
in ſuch caſe mought haue hapt, is, that if the mater had ben callid ;; ——__ 
1n queſtion at the Common Law, duringe the Pope's Juriſdition in Merron,bemes- 
the Lyues of eny of the Children of the faid Duke and the Frenche 79% © #94 
Queene ( which be now all deceaſed) and an Iflue had ben joined tinerguirad. 
vpon general Baſtardy, or vpon ſome othet generall Iſſue of Divorce, 9 yn 
the ſame ſhuld then haue ben tried by the Certificate of the Ordina- woke " 
ry ; and therby, perhaps, by ſomme ſuch ſleightful Certificate, the 
vnlawfull Doings of the Pope (if eny ſuch had ben in his tyme ) 
might ſo haue ben allowed covertly. But allowing it were triable 
at this day by the Ordinary, the Pope's Diſpenſation carryeth not in - 
our Law the Juriſdiftion of the Ordinary ; nor is not 1o to be re 
ceyvid, but it muſt recyve a Tryal direaly by th? Ordinary, whoſe 
Certificate muſt proceede accordinge to ſuch mater as may informe 
a Truthe, or ells it muſt receyve the Tryall by a Jury of twelve 
Men, according to the common uſage of Tryalles. And whoe can 
thinke, if the cauſe of eny ſuch ſeparation, ſtirred upon no jult 
Motion, but onely of corrupte or fleſhly diſpoſition, ſhuld come 


now in queſtion ; that either eny Ordinary, or ells eny Jury, in 10 
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playne:tand apen Baſtardy, wold- either 1o 'farre forgeete-or hazard 
theimfelfes; -or-elles;;exceede the, Bondes of -their Dutyes to God, 
their. Countrey, or-a{l honeſt Reputation to the World, to certify 
ſuch Jflues.to be ligitimate'; wherby no Controverſy -ſhuld be decy- 
_ ded, m_—_ dangeroutly ,encreaſed, and the whole Government 

of ſuch-a;Noble Realme therby brought unto a double Baſtardy as 
the caſe.naw ftandith: For touchinges th* Iſſues betweene the Duke 
and the-French Queene, yf queſtion be askyd- whether they be law- 
full? anſwer. is made, They are not, becauſe. the Duke was firſt 
lawfully marryed to the Lady -Mortymer, and contynued with her 
aboue ſeven Yeres ; and that Hhe' was: maryed after to the French 
Queene; duringe the: ſayd Lady'Mortymer's Lyte, whoe overlyved 
the byrth of all the French -Queenes Children ; Which anfwer, by 
our Law, :cleerly diftroyeth the' iecande Mariage, and makith it 
yoyde, and 1o all the Hfues cleerly Baſtardes.; ;And this is th'abſo- 
lute Judgement of our' Lawe, ſo as now-+Hf Iflues of the French 
Queene cannot eny way help theimicites, but-they mult firtt deſtroy 
the firſt maryage, which-our Lawe will never. difallowe untill 1t be 
firſt diſanulled. And therfore yt the Duke of Suf. had had eny Iflue 
by the L. Mortimer, thoſe Iſſues {huld haue ben allowed his 'Heyres, 
by our Lawe, notwithſtandinge the Mariage after with the Freach 
Queene. And therfore- tor that the French Queenes Ifſues reft diſ- 
fabled in poynt of Common Lawe, they muſt make theimfeltes able, 
by ſome ſuch proote as may fſatisfye the ſame Lawe, before they can 
be receyvid. And yf they ſceke their relief by eny diſpenſation 
from Rome ( as is fayd) it fervith not, although ther wer a Dy- 
vorce to be praoyyd:by eny ſuch Inſtrument. And it is moſt true, 
that they ar able to proqve no lawtull Devorce . within the, Realme, 
though by ſearch it hath not onely ben perceyvid, but is evidently to 
be provyd howe meny corrupte and {ubtile attemptes by ſundry 
meanes hath ben taken in hande to cowntenance thoſe matches with 
the French Queene and other, as by a ſuppoſition of a Sute ſued be- 
tweene one Azxe Browne and the ſaid Charles Branpdop, wherof 
ſhuld aryſe the diſpleaſure betweene the Lady Mortimer, and the 
aid Charles her Husband, ſeven Yeres and more atter their Mari- 
age : During which time the ſaid 4. B. God wotte, never tooke it ſo 
earneſtly as ſhe once complaynid to the Lawe, or ever thought of the 
Mater, nor as it ſeemith wold ever haue done, yf in this tyme the 
ſayd Charles had not conſumyd the ſayd Lady Mortimers Welth and 
Lyvelyhoode, and found her Yeres not anſwerable to-his Yeouth and 
wanton Diſpoſition ; for fſatisfyenge wherof, this Acquayntance, 
that Bely rifinge, and theſe Practiſes after hapt with the ſame. Ape. 
Wherof riſeth now theſe feeble-groundid Hiſtories, this Speche, 
and theſe Devices, that ſhe torſooth ſhuld be precontracted to him 
before, and had a Childe ; which Childe, ejght Yeres after, is 
knowen well inoghe, was but two or three Yeres olde at the moſte. 
A ſtrange caſe ; and yet ſhe had it at ſeventeen, or ninteen, and was 
but twenty at the tyme of this ſuppoſed Divorce, when the ſayd 
Charles and ſhe came togither. Well, I ſay no more, for the Caſe 
iS Skant worth the ſpeakinge of ; but yt this Mater wer to be 
ſhewid, ye ſhuld ſee ſuch a patron of a Divorce, as they that faynelt 


 wold have it, wold ſooneſt be aſhamyd to countenance their Title 
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upotr the ſanie.; and'yet theſe Paſſages thushapt'in thele:Dayes; amd 
ts chat:Eyte,:tram better{bo-worte; 'atvourry upon: advoutry,, a 
{uctother Tarffi'2 5-40. ni bicbyils od tt Rlurs bond 
+2 Bot how: vayne is it to wryte,- or' to occupy. yow with theſe Di- 
greſſions, as with what, mought.-haue:ben,.- what is ſuppoſed to haue 


_bene;r or. ſuch-other vayne and frivolous: praftiſes or ſhifts as 


Heeraftermay be, when it: behoovidhyfo -much preſently to conſyder 


-what4n-this caſe properly may--and onghr to: be? And: therfore:be- 


cauls it is0neof the moſt' afluryd wayesi'to. underſtand what ' tHe 
Lawe willeth, or 1510 eny queſtion toadmitre, thatithe Mater were 


.at preſent to be:decided by. dewe courſe ef Lawe, with all: the Pol- 


licies that om bothe partes may be uſed tar their moſt avayle and pur- 
poſe, and ſo to.-bringe the ſame in Forme-.of Lawe to ſuch a poynt, 
as judgement may. be therof: gyven rightly, Take heerin for En- 
ſample, that 1. S. made a Gifte of Lande to Charles Duke of Suff. 
and: the Frenche Queene, after their "Mariage, and the Heires-of 
their Bodyes ; and now the {ame T.S. bringith his Action of Forme- 
downe 1n reverter for the ſame Lande; agaynſt the Lady K; and her 
Siſter,and the reſydue of that Lyne;and ſuppoſeth that. the Land ought 
to him-to revert, for lacke of Iſſue lawtully begotten berweene the 
Duke 4nd the French Queene : and they come-and -pleade, by way 
of Barr, the Mariage betweene the French Queene and the Duke; 
and convey the Pedegree lineally. Wherunto LI. S. replieth, and 
ſhewith a former. Maryage with the Lady Mortimer, and: averrith 
her Lyfe after their Birth. .- And the Lady X, and the reft, canngrt 
by Lawe maynteyne their Barr, and deſtroy his Title, unleſle. they 
pleade a lawfull Divorce; and yt they .pleade eny ſuch, yet the 
{ame ſhall not be under the Pope's Bulle,: but by the Certthcate of 
th? Ordinary, and-for that:th' Ordinary. hath no Recorde, -ar other 
Jawfull Proofe, wherupon he. can lay eny Foundation to certify any 
lawful Divorce, therfore the Certificate. cannot be avaylable. And 
{o-to-conclude, ther is no doubt 1n the troth of the caſe, and by lyke 
reaſon no doubt in Lawe (if you will allowe the Proceedinges ac- 
cordinge to troth ) bur that the Baſtardic remaynith, and is not able 
to be purged. _ "ep | 

And yt the Bulle ſhuld - have ben to make the Children of the 
ſayd Queene and Duke of Baſtardes legitimat, beſydesthe Reaſons 
before alledgid, which ar as 'eftectuail -1n.this purpoſe as in the 0- 
ther; yet it is moſt true, that ſuch legitimation had: ben of no 
more force. or Vertue heere 1n this Realme of Exg/azde, then they 
be of in thoſe Contreyes that ar at the Pope's Obedieace. And (3) Imo, inc 
-who ſoever is legitimated ther of the Pope, is not ro be underſtandid per veneravi- 
for all that, ro be legitimate to inherite, but 1n the Lands that do _ 
belonge vnto the Churche. (z). And beſydes, who ſoever, is legiti- (4) garmal.& 
mate, and abled generally toeny Dignitie, 1s not 1a that neither to be Bal. il. cam 
underſtandid legitimatid vnto a Royall Dignitie. (4) And the Reaſon J3m © 5 
is, that whoſoever is borne Baſtard, though he be after made legiti- (7) palin lege 
mate, is ever reputyd, notwithſtandinge, as infamous. (1). And gcneraliter $. 
theſe Reaſons may ſerve alſo to the Allegations before ſayd, of the (74m 
innocency of the Queene, and the contynuance of the Matrimony ti. ub condi. 
without controverſy : for they do declare playnly, that although che R945 & alex: 
Lawes, where they entreate of eny other Enheritance, ſhuld make & pott, 
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as legitimate the Children fo borne: (the which indeede they no 
ways can do, as we have partly proovyd): notwithſtanding that the 
fame Laws could never be alledgid in caſe of Succeſſion ro eny 


-great Dignite, and chiefly. vnto' a,” Royal Dignitie, in. the which the 


whole ſtate of the Common. Wealth hath intereſt. : © _ 
And beſydes, touching the. dooble Baſtardy before remembryd, 


though we ſhuld admitte that of the legitimacion of the Lady -K; 


there wer no doubt or queſtion, yet {uch hath ben her Life, . and 


Behavour, and ſo much hath ſhe ſtayned her ſelf and ifſue; as ſhe 
is to be thought unworthy of the Crown: for ſhe was maryed (as 
ye know) to the Lord Herberd : The Mariage was perfected by all 
neceſſary Circumſtances, ther was conſent of the Parties, conſent 
of the Parentes, open ſolemnizinge, contynuance after, till lawtull 


Years of conſent, and in the mean time carnall Copulation, all 


which,ſave the laſt,are commonly knowne by dyuers that ſawe theim, 
and the laſt, which to all other might be molt doubttull, is known 
by the confeſſion of them both, and ſo made the more lykely ro be 
true, bicauſe ſhe her ſelf (though in ſuch thinges that Sexe be moiſt 


"covert and ſhamefaſt) hath yet earneſtly acknowledgid the fame : 


(#1) De ſpon» 
ſal. cap. 30, Is 
qui fidem, 


after which Conſummacion every Man knowith that albeit the Ma- 
trimony had been before for lacke of Years not vaylable, that yer 
thereby it commith and is made perfe&t, and of full force and valor. 
In ſorte that the Divorce and Sentence that was ſo dryven, procured 
and prattiſed by the means of the Erle of Pezbroke in Queen Maryes 
Reign(for reſpects then well ynough knowne)agyinſt both the Parties 
Wills as moſt manifeſtly appeeryd, not onely by their greate un- 
willigneſſe unto it then, but alſo by their affeQtionate and willinge 


manner of lyving, continent meny Years after, continuing in mu- 


tuall Love teſtified by ſondrey means, meny 'Tokens, Meflingers, 
and other ſignes of the ſame, cannot be of eny force to breake the 
ſayd Matrimony, »if de fatto. (»») But during this delay, ſhe by 
daliance fell to carnall company with th* Erle of Herforde, which 
was not deſcryed till the bigneſſe of her Belly bewrayd her yll 
happ. In which what was commityd on both theire behaltes, while 


 heth' Erle unlawfullie companyed with the Wyte of an other Man, 


and ſhe the Wife of one Man, did gyve her Body to be uſed of an 
other Man unlawfully, ye may eaſely judge. But this done the L. 
Herbert ſeeinge himſelf thus deceyvid -by his Wyfe, did (as he 
might lawfully ) joyne himſelfe in Marying with an other Woman, 
_ that Lyfe and Uſage betweene the Lady XK, and the Erle beinge 
confirmid by dooble Tflue, as it was utterly unlawfull before God, ſo 
was it founde unlawfull before ſuch Biſhoppes, and other Commiſ- 
fioners, as had the heeringe of the ſame, and their Iſſue baſtardid ; 
wherupon doth fall out, as ye ſee, greate wickednes and laſhnes of 
Life- in the Mother, and baſtardy in the Children. And it is not 
unknowne,to thoſe converſant in the Hiſtoryes,that meny Princes ſett- 
lid in their Kingdomes, have ben judged unworthy of their Callinge for 
lyving in Whoredom , And how can ſhe be countyd worthy to come 
to a Kingdome, which, as her Caſe ſtandith, cannot but lyve in 
Iyke manner? Surely, yf ſhe were the next Heire of the Bloud 
Royal, her Fault is much the greater fo fowlie to have ſpottyd the 
fame : For as by this Whordome ſhe hath deſervyd greyous Puniſh- 
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ment, 1n d;ſparaginge and aisablinge the Bloud ; 10 hath ſhe, by vyos 
latinge Maryage, cut oft all hope of havinge lawfull Tue by her to 
ſucceede and poſleſſe the Crowne heerafter : For by the Law that 
God gyveth, (z) Dewt. 23. A Baſtard, and unlawfull borne Perſon, (#) Deut, 24; 
may not beare Rule in the Church, or Common-Weale : He is 
counted a Strazger, as the Hebrewe word importith ; and to the per- 
petuall deteſtation of Whoredome was this Lawe made, to puniſhe 
the Parentes Faultes juſtly in their Children. The Civil Lawe 
lykewylſe doth not onely puniſhe ſuch Perſonnes as make ſuch unlaw- 
full Matches, but removith the Iſſue, ſo borne, from the Inheritance, | 
or takinge by Legacy eny thinge of the Parentes. (o) And thus do [1g atm 
yow ſee, by the way, thus much of this double Baſtardie ; and what yn my 
Stay, Comfort, or Conlvlacion 1s lykely to come to this Realme of 
England, by the L. K. and {uch Iſſue as ſhe now hath, or is lykely 
to haue heerafter, though ſhe her ſelf were by her Parentes free from 
Baſtardy, as by the Proces, and Allegacions before alledgid doth 
playnly appeere ſhe is not. Wherfore, to retourne to the Mater be- 
fore in hand, and to conclude therof. Since eny Spotte, or ſuſpicion 
of eny, 1s ſufficient barre from th' Inheritance of a Crowne, much 
more caule is this playne and open Baſtardy ; for we ar all bounde in 
reaſon to haue alwayes more regard to the State and Dignitie of the whole 
Weale Publique, then of the pryvate Preferment or Commoayte of eny 
particuler Perſon. And fodoth it appeere, that by no way, neither 
by the Divine Lawe, nor by the Common Lawe of this Realme, 
nor yet by the Canon or Civill, that the Children deſcendid of the 
ſayd Queene and Duke, can be capable of the Crowne by their 
Birth. 

But touchinge the other Parte, they alledge ir favour of the Lady 
Katheryae, Kinge Henry the Eight his Will, by which they ſay {he 
15 lefte as Heire. Which may be as playnly and eaſely anſwerid; 
For it is as certeyn that Kinge Henry ſhuld have had no Auctoritie 
or Power to diſpoſe of the Crowne by Will, yf by Parliament it had 
not ben gyven him. And therfore as much as the Force and Auto- 
rytie of the Parliament dothe extend unto, ſo much might he do, 
and no more. And the words of the ſame Statute, though they be 
generall, they may not, for all that, be ſo largely taken or under- 
ſtandid, as they may be ſtretched vato : For who will ſay, that by 
thoſe wordes, there is Power or Facultie gyven to appoynt or gyve the 
Crowne to eny Perſon, that accordiage to the Lawe and Diguitie of this _. 
Realme, is not meete or capable of the ſame ? As vnto a Turke, an 1n- 
fidele, an infamous or opprobrious Perſon, to a Foole, a Madde-man, or 
generally to eny kynade of ſuch Perſon; as of the which, if ſpecial mention 
had ben made, it is lykely that the Parliament wold never have conſentyd 
or agreid therunto: as at the makinge of the ſame Statute, yf eny 
had gone about to have pennyd it in this forte ; that ſuch ſhuld ſuc- 
ceede and enjoye the Crowne, as KR, Henry, either by his Letters Patentes, 
or elles by his laſt Wyll, ſigned with his moſt gracious Hand, had namyd, 
what Parſonnes ſoever they had ben, although they were infamous, maaae, 
 empiows, or ſuch other before rehearſed : it is not lykely that in this 
mancr or forme the Parliament wolde have allowed or paſſed _ 4 Sta- 
tute, And that, that is not Ilykely _— wold have conlentyd "_ 
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by wordes in ſuch forte ſpecially exprefſid, It 1s not to be thought; 
or under{tandid, that {uch Perſons ſhuld be capable and tit for that 
Callinge, & omnz exceptione majores. And it 1s playne and notory- 
ous (as is before-layd) that to be borne 1n Adultery, or of eny 
other unlawfull forte or matche, 1s reputid and taken a Spotte, and 
that a greate one, not onely by the Lawes of Man, but alſo by the 
(p) Sapien, 3, Lawes of God, (p) and ſo unworthy and unhtte, ar ſuch to be 
& 4. Deut.:,3- thought capable of the Crowne, that 1n all States, where they uſe 
to gyve or graunte eny Setgniorics, Titles, or Liberties in Fee, as 
Baronyes, Erleſhippes, Markeſhippes, and ſuch other, the Baſtardes 
ar never thought worthy to be admittid zzto the Succeſſion, although 
that they be made legitimate. But they muſt ſpecially be ablyd vnto 
(4) Bartol. & the ſucceſſion of the Fee by the Prince. (9) And yt they cannot 1n- 
bald ea herite, or be capable of their Titles and Honours, which ar not, or 
quam.C, dc fi- z ee as 
dei com, Cannot be comparyd vnto 4 Rojall Dignitie, how ſhuld they be thought 
worthie or capable of a Crowne ? And thar, that is ſayde of Baſtardes, 
is to be underitandid alfo of thoſe that pretendith the Succeſſion as 
Heires of Baſtardes. And ſynce this Realme makith zo eſſe eſteme 
of the Honour and Dignity of the ſame, then eny other Nation doth of 
theires, it is not lykely that ſpecially they would graunt uato the Kjnge 
Power or Authoryte, to gyve or leve the Crowne zo eay Perſon not legiti- 
mately borne, or to their Children, or to eay ſuch Perſon, upon whoſe 
Birth and Proceedinges there might growe ſuch ſtryfe, diſpute, or con- 
tention, accordinge to the ſaying of Ceſar, and example of other a 
litle before remembryd. And ſince it is not lykely that the Parlis- 
ment wold hane condiſcendid ſpecially unto it, it followith, and we 
muſt conclude, that ſuch a Graunt cannot be comprehendid by general 
Woras. | 
But though he had Power or Authority to diſpoſe of the Crowne, 
to the Heires of the Lady Frazcys, and the Lady. Eleanor, it is trewe 
yet notwithſtandinge he could not do that, but with the Condition 
and Forme, that by Power of the Parliament was gyven him, thar 
is, either by his Letters Patentes, vnder the Greate Scale of Exg- 
{axd, or ells by his laſt Will, 6gned with his moſt Gratious 
Hande. 

By Letters Patentes without doubt he hath not done it, and ſo of 
the Will is the Controverſy. But beinge able to make a ſufficient 
and perfe& Will, to all other intentes and purpoſes, either in put- 
tinge to his Hand, or ells in not puttinge to his Hand; yet yf the 
Kinge have made his Will, without puttinge unto his Hand (as ther 
be Wittneſſes ſufficient, and ſome of thoſe that ſubſcribed the ſame 
Teſtament, in that behalf can ſo truely and plainly teſtity, that he 
hath, as there is no ſuch Caule left thertore either of ſuch doubr, 
or elles of ſuch conferringe, or comparinge the Prothocall with the 
Signe or Stampe, as thoſe that haue ſette foorthe theſe Books wold 
feeme to make; then it is playne and manifeſt that he hath not done 
it to this purpoſe, accordinge to the forme and maner preſcribed vn- 

fo himby the Statute. And every Acte or Dcede that is done with- 
 {4q—mnq out the Forme preſcribed by Lawe, is inſufficient, (7) as well ac- 
4diriokbus. COrdinge to th? Expoſition and Rules of the Civill Lawe, as ells by 


traditionbus, 
C. de pac-l.1- th? Expoſition and Rules of the Common Lawe of this Realme : 


C.de pred.curs for 
Id, 19. | 7 
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4 for accordinge to the Civill Lawe it 1s playne, and fo taken, thoupth 

£ the Matters they entreate of be in favourable Caulcs ; yet the lacke 

F of Forme 15 no wayes borne withall or exculcd. (s) And much lefle (+) L.cxm #s, 
bt heerin, confideringe the Forme requyrid by the Statute, is compiled $i pretor. f. 
£ with ſo meny greate, goode, important and probable Reafons : For nega _ 
the Succeſhon of the Crowne beinge a Cauſe of fuch greate weight, lu. 2. 
and in which ther was ſo grcate occation to doubt ſo many haſſardes 

of indireCt or ſubtile dealinge, they had goode caule to prelcribe ſuch 

a Maner and Forme to make the Will by, as wherby they had leaſt 

: occaſion to feare or ſuſpect eny countertetinge, confuſe, or finiſter 

” bHehavourin the ſame. And fo, accordinge to the Civill Lawe, in 

J that Teſtament that they call a Solempne Teſtament, in the which 

there 15 required meny | Circumſtances; yt eny of thoſe do lacke, (*) Juſtin. de 
the Teſtament, or Will, 1s of no torce or valour. (z) Bciydes, ac- EE 
cordinge to the ſame Lawe, all Statutes, or Agreements made, that _ | 
: rakith away, or correctith eny thinge of or from the Courſe or Body 

: of the Lawe, is reputed and taken as odious, and ought to be taken 

8 ſtrictly, even accorainvye to the Letter as. the worde ſtandith. And 

; chis Statute wherof we now ſpeake, 1s ſuch a One : For wher the 
Succeſſion of the Crowne ſhuid have gone whither the Common 

Lawe had apoynred or directid it, as vnto the next by the Statute of 

35 of Henry the Eighth; K. Hezry had Auctority to leve it to 

whome he lyſted, And rherftore this Statute 1s to be interpretid 

ſtritly and preciſely as the worde gyverh : 'That is, that Kinge 

Henry onely by his Letters Patentes, vader the Great Seale of Exg- 

land, or elles by his laſt Wyll, {igned with his moſt grarious Hand, 

might name whome he would to the Succeſſion of the Crowne, and 

not otherwyſe, And lykewite by the Common Lawe of this Realme, 

the Statute is moſt plainly a direct abridgement of -the ſame, -by 

reaſon it takith trom the Common Lawe, the naturall limitation of 

tl Inheritance of the Crowne,and appointirh it owte of the Rule of 

| the Lawe, to the Order and Limitation of Kinge Henry ; beinge in 

( this reſpe& authorized bur as a private Perſon. And it is in ſome 

| degree a Penal Lawe, for it-takith the Title of a Kingedome from 

thoſe that by the Common Lawe have a Right, and makich, in 

poynt of execution, a Subject of a Prince, and contrary wyle a Prince 

-of a Subje&t; which 15 not onely penall, as hauinge reipect to the 

loſſe of their Title to the Crowne, vt it ſhuld {o happe, as God for- 

bidd.; bur alſo it is ſo penall, that it ſuch ill Chaunce ſhuld unfor- 

tunately befall, it makith Traytors of thoſe that will clayme their 

| Inheritance, although rheir intent were but to try their Tules. 

And it is a Learninge by the Common Lawes of Exglazd, that loage 

hath ben ſo receyvid, that in every ſuch caſe as eny of theſe hap- 

pen, no Expoſition is to be allowed ; but the Lawe willith us te 

cleve to the Letter, without eny further wreſtinge rherof, then the 

Letter naturally and ftritly will reache unto. So that 1f 1t be not 

a ſtricte obſervation of the Letter, according to his natural entent, 

in any of theſe caſes the Common Lawe allowith it not, And rhe 

rather the Lawe is preciſe herin, for that it 1s a newe Statute, which 

ieldome ar taken by equite in eny point, becauſe they ar all pennyd 

| at large. As for Example ; I will remember one or twoe, which 
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may fuffice to ſuch as be Learnyd, to ſearch for other 4 lyke effeR, 
wherof ther ar not a few. In Azzo 1. of Kinge Edward the 67h, 
ther was a Statute made, That if eny were condemnid for the ftea- 
linge of Horſes and Mares, they ſhould toſe their Clergy ; and 
becauſe the words Horſes and Mares were the plurall nombre ; it was 
taken not to extende to one Horſe, or to one Mare. And ſo for that 
cauſe a new Statute was made, Azzo 2. of the {ame K. that made 
lyke Lawe for ſtealinge one Horſe, or one Mare. And the chief 
cauſe of this was, becauſe it is a Penall Statute, in takinge from a 
Man that, wherby his Lyfe might be ſavid. In K. Rzchard the 3ds 
Tyme, there was a Statute made to Auctorize Ce/t a gue ue to enter 
vpon his Feoffees, and make Feoffementes. And it was in queſtion, 
in A#n09. of H. the 7th, yf he made a Letter of Atturney, whe- 
ther this were good by the Statute, and lefte therfore a doubtfull 
queſtion, by reaſon the Statute gyveth auftoryte onely, which muſt 
in all poyntes be obſerved. And ther is a greate deale more coulour 
to make that Feoffement goode, being by Letter of Atturney, then 
to make this Will to this purpole-goode, not ſigned with the Kinges 
owne Hande: For it eny other put his Hande therunto, and not 
the Kinge himſelf, then it is ſigned with an other Hande, and nor 
the Kinges Hande. And yf I gyve Auttorytie to my Executors to 
ſell my Landes, and ſay no further; then, yf they ſell the ſame by 
Wrytinge, or without Wrytinge, it is ſufficient; but if I adde 
theſe wordes, That they ſhall {ell my Landes, fo that they do ic by 
Wrytinge, {ſigned with their proper Handes ; yf now they fell the 
ſame, and th' one cauſe the Reſidue, in all their preſence, to wryte 
all their Names, as thoughe every one had ſeverally ſublcrybed ; I 
hold it no queſtion, but this Sale is not good ; for they muſt pur- 
ſue their AuQtorytie {trictlye, and otherwyſe it is of no efftet : And 
conſyderinge, as is partly before remembryd, how greate a mater it 
was to committe ſuch a Truſt, it were a greate lacke and ſlander to 
the whole Parliament, to thinke that they wold condiſcend to the 
committirge of ſo high and weightie a Confidence, as wherof the 
whole Eſtate and Weale of the Realme ſhuld depend, but that 
they did forſce that their doinges therein ſhuld not be blynded by a 
Wrytinge ſigned with a Stampe, which might be put vnto, either 
when the Kinge was voyde of Memory, or els when he was de- 


ceaſſid ; as indeed it after happenyd, as moſt manifeſtly appeeryd by 


open declaration made in Parliament by the late L. Pager, and others, 
that King Hezry did not ligne it with his owne Hande, as it is 
playne and probable inough by the Pardon obteynid for one W1llian 
Clerke, for puttinge, the Stampe vnto the ſayde Will after the Kinge 
was departid : and who doubtith but yf his meaninge had ben ſuch, 
ſo to haue diſpoſed of the Crowne, but that he wold have put this 
mater out of doubte, by ſignifyenge the ſame with his owne proper 


'Hande. 


And touchinge the two chief Examples that ar brought foorth, 
the one of the 21 and 33 of K. H. th' Eight, wherby K. 7 was 
authorized to gyve his Royall Aﬀent to Aces of Parliament, by his 
Letters Patentes, and ſo foorth : and th? other, for that Queene Ma- 
7y omittyd the ſtyle that was apoyntid by” Parliament, in 35 
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of Z th'Eight, in her Parliament Writts, howe little they make to 
the matier every Man may judge : For the Statutes of 21, and 
33 of H.s. were only made in affirmance of the Common Lawe, 
and ſuch a Royal Aſſenr wold ſuffice, by Letters Patents without eny 
aflurance thereof by the Signe. And this Statute was but to put 
| ſuch matter out of queſtion ; for if the Common Law had ben ſuch 
before, there is no doubr but that he muſt haue ſigned every Patent 
with his proper Hande; and 1o theſe Caſes are no way lyke. And 
touchinge the ſeconde, yf the Starute that conteynith the King's 
Style be well con{yderid, there wold be made thereof no ſuch Col- 
leaion. For the ſame apoyntith a puniſhment to ſuch SubjeRts as of 
purpoſe depryve the K. of the Realm, of that Stile. But there is no 
doubt, but the Writts that wantyd the Stile, were in Lawe ſufficy- 
ent, and the Parties that made the ſame, puniſhable. So that theſe 
Examples cannot be wreſtid to ſerve eny whit for the purpoſe. 

And where ther is made a great mater by reaſon the Will was in- 
ro!lid in the Chaxcery, and Conſtats thereof made under the Broade 
Seale, and rhe Legacyes thereof in all poyntes performyd. To 
that may be anſwerd; That all that is therein affirmed may eaſily 
be confetted, and yer it proovith nothinge to thintent applied ; for it 
was his Will is ever he condeſcendid thervato, though he did never 
ſigne it with his Stampe, nor with his Hande, and a goode and a 
perfect Will toall Entents and Purpoſes, whereof he had by Com- 
mon Lawe Authoritye to make his Will of - + 

Bur it is not, or cannot be the more a perfe& Will to this reſpe& 
or purpoſe, vnleſſe he did execute the auCtoritie apoyntid by the Sta- 
tute of, 35 of H.8. as is before remembryd. Since then the Duke 
had a Wyfe lyvinge, when he maryd the Frenche Queege, and b 
the Statute ther is nothinge to be Claymid, onles K. Hepry had pal- 
ſed eny things either by his Letters Patentes under the Broade Seal 
of Exelande, or ells by his laſt Will ſigned with his moſt gracious 
 Hande: And thar ir is trewe, that he had a Wyte lyvinge when he 
maryd the Frenche Queene ; that ſo if it were requiſite, or hereaf- 
ter may be, there mought be avouchid more then one, with much 
- other matter touchinge that poynt ef Tllegitimacion and Inhabilitie, 
as well in thinges paſte, as alſo in thinges preſent: And that moſt 
certeynly there was never either eny ſuch Letters Patentes paſt un- 
der the greate Seale of Exglazd, nor yet eny ſuch Will ſigned with 
his moſt gratious Hande, as ſufficient Witnefles yet lyvinge can well 
teſtify. 'Theiſe two maters touchinge the 3 my and validi- 
tieof the Will in that behaulf, of eny indifterent Perſon, I truſt, 


may be acceptid as fully and truly anſweryd. 


And thus (lovinge Reader) have I vtteryd and layd: before the 
theiſe caſes as they ar. And whome wold it not moove to commpal- 
ſion, to behould the ftate of theſe rhinges? or whoſe Engliſh Harte 
wold it not grieve, even to every parte of it, to fynde any ſuch 
Bookes countenanced, or accompt made of {uch Baſtardie ſlippes (as 
appeerith by thoſe Opinions and Bookes, {predde)' to enherite 1o 
noble a Realme,. our moſt deere and natural Countrey/? as though it 


wer either ſo infortunate, ſo curs'd of God, or elſe ſo farre trom 
| E Mercy, 
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Mercy, that ſuch {huld be fitter for the ſame, without eny colour of 
eny juſt Title, to plague it with moſt infamous Difſention, Warre, 
and all other Confuſion, and fo to bring it to vtter ruyne and de- 
ſtruCtion ; then thoſe to whome of right it ought, both by the Lawe 
of God and Man moſt iuſtly to belonge vnto. What 1s he that e- 
ſteemith or tendrith the proſperyte of the Countrie in the favour of 
God, or the good fame or fortune of the Weorlde, that wold ſecke 
to exalt vnto the Government therof ſuch i»famons and ſpottyd titles, 
with which is Iynked alwayes {uch wrathe of Ged, and th'EfteQtes 
thereof, with ſuch continuall {iryie and contention ; betore the vn- 
ſtaynid true and perfect Inheritors apoynted by him, and by his 
Lawes, to ſette forth his Glory : and by whoſe Juſtice ſuch ar al- 
wayes proſperyd and defendid : to their own honour, and the 
great weale and fſaſety of their Subjects, as longe as they remayne 
in his feare, and obedyent vato his Lawes and Ordinances. But 
what might be ſayd further : Tf thoſe in greate face and ſhew of great 
zeale and inſtice, and in greate authoritie, hath ſo much neglefed their 
Duties, and ſo much preferryd theire owne Ambitions and corrupte De- 
ſores, before the Honour and Service of the Realme, as ſuch have not 
licked to further theſe ſpottyd and conlerid Titles, and alſs to enconrage 
other to fall unto the ſame. What a caſe is this, that ſuch ſo placyd, 
ſhuld go aboute to extol ſuch motions of Diſhonour and ruyne of their 
naturall Countrey, and yet remayne with their Callinge in. ſo greate coua- 
tenance of honour for their Good and faithful Service. O England, 
blame thow not the inferior forte ſo much, that doth but receyve theſe 
thinges as it is miniſtryd unto them, by whoſe credyte and perſuaſion they 
nay be eaſily abufd. But ſeeke thou to decifer and diſcover ſuch Abu- 
ers, as hitve more regard to mainteyne theimſelfes, by whoſe over- 
throwe, or what #ronge- ſo ever it be, then to proceede dirertly to thy 
Service, etther to the'Honour of God, Author and Favorer of all Truth, 
or els to thy Weale, Proſperytie, and quietnes. And I exhorte the, and 
exhorte the azayne, not to- ſuffer thy ſelf to be ledde and caryd away with 
eny ſuch foule iniurious Perſwaſion, either of ambitions Abuſer, or ſuch 
other corrupt or vnadviſed Perſou. For ſuch toule iniurious and falſe 
perſuaſions ar apt to no other ende, but to ſerve Sedition, Diſcord, 
and Diſſention in the, and'overthrow 'alſo all thofe that dealith with 
theim. - And how hard and perilous it is-to obteyne a Crowne by 
eny injuſ{tor ſiniſter Title, and how much harder the things got- 
ren; {it hath-ben to contynew and keepe the ſame, we may daily ſee 
and learne in dyvers. Hiſtoryes of ſondry places by ſuch lyke For- 
.tuties, and of the in - that of K. H. 4. H. the 5. and FH. the 6. who 
after they had withholden the Crowne ' by wronge, with the loſſe of 
meny a Manne's Lyfe, two diſcentes, wherin paſſed forty Yeres and 
more} & Iftsyere overthrowne and quite confoundid, and it re- 
ſftoryd'to/Kinge Edward the Fourth, that rightly requyrd and law- 
fully obteynid the fame.-. Compare theſe togither, and conſider 
what multitude of Friends ſuch continuance in poſſeſſion was lyke 
to make, and of what fame and worthyneſſe the Princes were, and 
yet thar the'3d. and aſt eonld not 'enioy the ſame, all that notwith- 
ſtandinge. - And it may be fuppoſd; that there is fewe ſo ſimple, fo 
tarre from reaſon, or ſo'affeQtionate;' but may thinke that K. FX. the 6 
was 


(19) 


was much more abler to defend ſo longe a contynued Poſſeſſion, then 
the Lady K; or eny comminge of the French Queene is able both to 
gayne the lyke, and afterwards to keep it. By which, and ſuch o- 
ther Examples, we may call to mynde, that God doth not favour 
thoſe that doth viurpe with eny injult or indire& Title agaynſt his 
Will and Ordinance, And what greater miſhappe, diſcomfort, or 
Miſery can happ to eny, then after the liftinge up to ſuch a 
degree, or th' attaininge of eny ſuch deſire, in a moment to loſe 


all, and to be caſt downe to vtter confuſion ; both they and 


all their Freendes for ever. Conſider, for the love of God, the Ho- 
nour of your Countrey, the Suretie and Quietnes of your Freendes 
and Neighbours, Kynſemen and deere Country-folkes ! remember 
the Threttes pronouncyd of God againſt all Injuſtice, and call to 
remembrance where aboute yow goe, ye that ſtudy and endeavour 
your ſeltes to ſette forth theſe falſe and deceyvable Titles in the parte 
or favour of eny ; and beholde, that inſteade of the ſhadow of your 
vndewe Deſire, to the greate hazard and perill of the tranquill and 
peaceable {tate of your moſt deere Friendes, and natural Contrey, 
that yow do but procure bothe to ſuch as how wold ſeeme to favour, 


-and alſo vnto your ſelfes, ſuch danger, grief and ſorowe, with ſuch 


yll and adverſe Fortune, as your moſt bitter and dedly Enemyes 
could no way wyſh yow greater. 

And to conclude, thus much is due to tPAnſwer of the Bookes a- 
broade, with th'advancement of the Lady Mary the French Queen's 
Iſſue, and fſettinge foorth of theſe Caſes of Baſtady, before yow : 
that after theſe maters thus maniteſtyd, there ſhuld inſewe of ſuch 
Errors the lefſe inconvenience, and that ye might thereby hereafter 
the better judge what were in theſe caſes the fitteſt, both for the 
honour of God, and the Weale, proſperyte, and quyetnes of the 
whole Realme. But thow, O Ezzlard, ar, by the Grace and greate 
Mercy of God, vnder the Gouernment of our moſt Gracious and 
Prudent Queene, who hath the ſame tender and lovinge care of the 
Weale-Publike, that the moſt carefull and lovinge Mothers have not 
greater for the Weale & Saufety of theire moſt deere and beſt-belovyd 
Chyldren; of the which there may be daily ſeene moſt apparente 
and manifeſt Examples. Her maieſtic havinge governid thee, with 
the noble afſiftanceof her Counſell, ſo meny Years, without mani- 
feſt Danger, and greate perill of Civill Warre, and moſt miſerable 
ſlaghter (as the caſe yet ſtandith) it is not” to be thought, but thar 
the Floude of Bloode ( from which God defend thee) that ocher- 
wiſe might be ſhedde, doth continually flowe before her Highnes 
pitiſull and moſt mercifull Eyes. And that her Maiettie taryeth but 
{ome goode tyde, moſt carefully to provyde for the ſame, as may 
be poſſible. Which it may pleaſe God to graunte vnto her Highnes, 
for th*Honer of Him, and the greate Benityte of the whole Realme, 
with moſt convenyent ſpeede. Amer. 


20. Martu 1565. 
God ſave Queene Elizabeth. 
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Refte®ions on Biſhop Overall's Convocation-Book , 
1606. &c, : 


T having been my purpoſe to conſider all Objecions of any 
weight in themſelves, or from the Authority of Perſons, which 
ſhould occur to me againſt the Right of Their Preſent Majeſties, 
and the Juſtice of their Undertaking our Deliverance ; I ougit 

not to paſs by Biſhop Overa/”s Convocation-Book , compos'd in the 
time of James T. Licenſed by the late Biſhop of Canterbury, ſince his 
diſowning this Government, and Printed, as it is to be preſumed, with 
a manifeſt Intention of undermining it ; for every Man may difcern, 
that the Scheme of Government there drawn for the whole World, 
is contrary to the Foundation of our Preſent Settlement : but tho the 
Hypothetis is laid together with much Subtilty, nothing but Infalli- 
bility can give if Authority ; and to me it ſeems a piece of Preſump- 
tion, cnly ſhort of that of the Rowzſh Church. For having made a 
Colle&tion trom Sacred and Prophane Hiſtory, and the Apocryphal 
Writings, (tho of rhe laſt they fay, they mean not to attribute any Ca- P. 64, 
nonical Authority unto them, nor to eſtabliſh any Point of Dodtrine) they 
Canonically condemn, of Errors, all that agree not to their Inferences 
and Concluſions, upon a ſtate of Fat which at leaſt may be falſe. 

This ſingle Obſervation might make it needleſs to confider more 
particularly what is there ſaid, eſpecially, when I add this further, That 
it would make Scripture Examples under the Fewi/h State, to have 
the force of Precepts now : which if they have, then the Examples of 
JFeha in killing wicked King Foram, then his Subject; and of Orhnzel, p. 46. 
and Fhud, who reſcued the 1ſraelites, the one from the King of Moab, 2 ins 
the other from the King of Meſopotamia, who had brought them un- Juiges 
der Subjection, may ſerve for Rules in the like Caſes. It rhey do not, 
then to what purpoſe do they in other Inſtances bring Preſidents 
of God's dealmg with the Fews, of his chuſing and anointiog their 
Kings, and the like ? 

With theſe Antidotes we may venture upon a further taſt of the 
Doqtrines. "7 

The Foundation: of all, is the Patrzarchal Power of 4dam, which 
they ſuppoſe to have been abſolutely Monarchical all the World over ; 
that Noah had the like Authority all his Life ; but that he divided'the p_, 
whole World among his Three Sons; upbn which they conclude, That | 
if any Man affirm, That God ever committed the Government of all the Can. 35. 
World, after Adam's and Noah's times, to any one Man to be the fale 
and viſible Monarch of it, he doth greatlyerr. And another Error which 
they Canonically condemn, is of them who hold , that Chr? doth _ 
uot- allow the diſtributing of this his one Univerſal Kingdom, into divers =—_ Gate. 
Principalities and K "7 5h to be Ruled by ſo many Kings, and Abſolute = 
Princes under him. | 

Upon the whole, the Fatherly Power was abſolute in Adam, then 
in Noah, then in his Three Sons together, and ever after in all rhe 
Princes in the World ; and as they affirm in relation to Adam's Mo- Cy. : 
narchical Power,that it roſe not from any choice of the People;neither, 
fay they, is it deduced by their Conſents naturally from them ; Whichs P. 3. 
meant of the Powers which now are in the: World. And yet, if 1 
miſtake not, they elſewhere own, that the Conſent of the People _ 

A 28 


P. 67. 


Gen. 9. 1, 2: 


P.'7 2; 


P. 79. 
Can, 3o. 


Can. 31. 


Refleions on Biſhop Overall's 


be requiſite to the legitimating ſome Governments, when they juſti- 
fy Mattathias, who being moved with the Monſtrous Cruelty and 
Tyranny of Azntzochus, made open reſiſtance ; the Government of that 
Tyrant being not then either generally received by Submiſſion, or ſet- 
led by Continuance : wherein the Conſent or Submiſſion of the People 
is owned to be material. The conſequence of which will reach a Prince 
that Exerciſes a Power beyond what has been ſubmitted to, or ſetled. 

But admit their Notion of the Abſolute Power of the Farther ſhould 
hold, while the World was but one Family, and the Father might be 
ſuppoſed to be the ſole Proprietor ; I doubt they cannot advance one 
ſtep further, without meer Fictions of their own Imaginations, or as 
vain and uncertain Tradition. 

If we attend to the ſacred Text, freed from their impoſing Com- 
ment, Noah's Sons are by God himſelf made joynt Proprietors with 
him. For the Text fays, God blefſed Noah and his Sons, and ſaid 
unto them, Be fruitful and multiply, and repleniſh the earth. 

And the fear of you, and the dread of you, ſhall be upon every Beaſt 
of the'earth, and upon every fowl of the air, upon all that moveth upon the 
earth, aud upon all the fiſhes of the ſea, into your hand are they delivered. 

If this Donation had no efte&, as to the Sons in the life-time of the 
Father, neither according to the Patriarchal Scheme, could the youn- 
ger Sons have any Benefit in the lite-time of the Elder ; wherefore 
either here was a joynt Propriety in all,and conſequently the Diſtribu- 
tion muſt proceed from an expreſs or tacit Conſent of the Proprietors; 
or elſe they muſt be beholden to Fewi/h Tradition, for the eſtabliſhing 
their Chriſttan Canon, concerning Government. 

- For two things, I muſt conteſs, we are obliged to them. 

x. For pathetically deſcribing the unhappineſs of the Jews, and 
how Religion went in thoſe days, when the Prieſts had gotten the Reins 
into their own Hands. : 

2. For obſerving, That the Phariſees, the moſt proud and ſtub- 
born of the Fewi/h Sets, were the only Men whio refuſed to ſwear 
Allegiance to Zerod and Czfar ; yet they ſay, If any Man ſhall affirm, 
that Jaddus, the Fewiſh High Prieſt, having ſworn Allegiance to Darius, 
might have lawtully born Arms againſt him, he doth greatly err. 

This is in a Canon which they raiſe from the Fact in Joſephus, of 
Jaddus's refuſing to aſſiſt Alexander in his Wars, and becoming Tri- 
butary to the Macedonians, as he had been to the Perfians; and this 


after Alexander had overthrown Dari«s, who eſcaped by Flight. 


The Jewiſh High Prieſt ſeems to put words into the Mouth of our 


hate Archbiſhop, returning for anſwer, 7hat he might not yield there- 


to, becauſe he had taken an Oath of Allegiance to Darius, which he might 

uot lawfully violate whilſt Darius [ived. Rn? 
Compare this with the next Canon, according to the Analogy of 
their Doctrine, and fee how it provides for the Security of Princes, and 

Obedience to their Governments. | 
Jf any Man thercfoze (hall affirm either, That the Jews 
generally, both Pzefts and People, were not the Subjects 
of Alexander , after His Authozity was ſetled among them, 
as they had been befoze the Subjects of Babylon and Perſia; 
v2 that they were not all bound to p:ay fo2 the long Lite and 
P2oſperity, both of Alexander, and his Emptre, as they had 
been bound bekoze to pzay fo2 the Life and Pzoſperity — 
oryer 
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Convocation-Book, 1606. &C; 3 


other ſaid Kings and therr Kingdoms, - whilft they Tivd un; 
der thetr Subjectton 5- 02 conteguently, that they might 
lawfully upon; any occasiion whatſoever, Have offered Uto- 
lence and Deſtruction, either to thetr Perſons, oz to thetr 
Vtingdoms.foz the long continuance 2nd P2ofperity whereof, 
they were bound? ©s p2ay 62 that, after the Jews were deliver- 
red from thetx Servitude under the Kings of Syria, and the 
Goveriiment $6927 them, was 7etied 117 Mactathias's Poſtert- 
ty, it was lawinl to: the People upo!; airy occaſion to Have 
Keveicd againi them, 92 to yave $fiered Citolence to ther 
ÞPerions, He doth greatly crr. 

The Juſtice or Injuilice of th2 War on cirher fide, between Darius 
and 4/exander, are made no part o” the queſtion ; but here are two Eh 
Princes, boti ſuppos'd Abſolute, with all 44aw's Power over their . 
reſpective People, ſtaking their Kingdoms upon the chance of Battle ; 
one of them! is conquered and runs away ; yet, according to our Ca- 
noniſts, the Conqueror 1s not entituled to the Fatherly or Patriarchal 
Power over the other's Pcople ; but it is fuſpended, at leaſt, during 
the Lite of the King that was beaten, and the Authority not ſetled 
all that while: and if the Monarchy was Hereditary , it may be 
yet more difficult when to fix the Settlemenr. Tt it is admitted 
to be Serled in the life-time of the e&jedted and conquer'd Prince, 
and that it is a dut” to pray for the Life and Proſperity of the 
Conqueror, and upon 10 occaſion ta offer any Violence to his Perſon or 
Kingdom; yet, according to theſe Canoniſts, they were bound, at 
leaſt, during the Life of the Conquered Prince, to give no active Af- 
ſiſtance to the other, in Perſon, or Contribution. And thus it-might 
be allowable to mock Ged Almighty, while they pray for that, to 
which they will not contribute the means in their Power ; or elſe 
their Prayers were to have ſuch a mental Reſcrvation, as ſome have, 
"' who pray for King Jwmes, while they pray for [7he Xing]. But if 
* they were to pray ior Alexander's Proſperity without relerve, one 
| would think it was Jawtul, at leaſt, to Fight for him againſt Darzzs, 
notwithſtanding the Oath of Allegiance taken to Darius, by reaſon 

of the Authority which he had lojit. 

If any one fſh?!l tay, That this Convocation-Book was innocently 
publiſhed at thi. time, ler him read the following Canon. 

JTf any Man theretoze ſhall affirm, either that the Sub: cn. 28; 
Jets, wijen tiey Hake off the Polie of their Obedrence to 
their Soveretgns, and let up a Fom of Government 
among themſelves, aicer their own Humours, do not therein 
very wickedly , oz that it ts lawful foz any Bordering Kings, 
thzough 45-7 vbicon and Malice, to Invade their ſerghbours 2: 
O! that the P2ovidence and Goodneſs of God, in uſing 
of Uebellions and Oppzeſſions to erccute His Ju- 
{tice againſt any King oz Country, doth mitigate , 02 
qualify the Offences of any ſuch Rebels, o2 Oppreſting 

1 Kings; 02 that when any ſuch new Fo2ms of Government, 


begun by RUebellton , are. after thoroughly Setled , the Au- 
thority in t'icm is not of God: 02 that any, who live with- 
in the Territories of ſuch new Governments , are not 
bouna to be Subject to God's Authority, Which 1s there ere- 
cuted, but may Rebel againft the ſame : O2: that the 


Jew's, 


Vid. Adver- 
tiſement , 
called Anno 
1603. Conti- 
tied to 1610. 
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 exeneBlions on Biſhop Overall's, &c, 
Jews, efther in Egypt, 02 Babylon, might lawfully foz any 
Cauſe, have taken Arms againft any of thoſe Kings, oz 
Have offered any Utolence to thetr Perſons, He doth great- 


Iy Err. | 

If this be taken according to any rational, or fo much as probable 
Account of Government in General, particularly appiied to the 
Engliſh Conſtitution ; I ſee no danger in admitting, , that People 
ought not to throw off the Yoke of Obedience, an ter up a Torm 
of Government after their own Jumours ; and that it 1s not juſtifi- 
able in any Bordering King, or Prince, through Ambition and. Ma- 
lice, to Invade his Neighbours. And yet this would not in the 
leaſt condemn either the People of England, in ſhaking oft a former 
illegal and arbitary Yoak, while yet they retain the ancient Form, 
and Fundamental Rights of the Government; or our Preſent Sovereign 
in his Heroical Undertaking our De/zverance. But if all Princes are as 
Abſolute as their Notion makes them, the Nation had no Ground 
of complaint, and His Preſent Majeſty's Expedition would fall un- 
der the Imputation of 4mbititzon, or Malice ; tis certain, that no 
juſt cauſe could be aſſign'd for it upon their Principles ; and yet 
theſe would as well condemn our D#ſſenting Biſhops of Diſobe- 
dience to the Late Xing, in not complying with the Commands of 
a Prince, whom this Book would make Abſolute. 

And of this, the Archbiſhop would have done weil to have he- 
thought himſelf, when he gave his Licenſe for the Church-Mil;- 
tant, to pnt on this old ruſty Armor , which hung up without uſe 
for above eighty years, . had been full three, if not not fix Years in 
hammering out, and was brought forth in this Critical Time, to do 
Wonders for their ſuppos'd King of Divine Right, of their making, at 
leaſt, if not of God's. Whileſt the Clergy in that, and following 
times, Wrote,and Preached for Preferments,and Condemn'd all Notions 
which lay in their way to it ; it 1s to be feared, that they incurr'd 
the Curſe pronounced from more Divine Authority, againſt him that 
removes his Neighbours Land-mark. And he that would Model the 
Engliſh Government by thoſe of the Eaſt of old, fer up and maintain'd 
by Confuſion, would do well to tranſplant his Family into Zurky, where 
he may find one of the trueſt Patterns of the fancied Patriarchal Go- 
vernment. | 

But if that, or the A4»ticyre, to which an old Rowam would have 
adviſed them, be too far for them to Travel in their Canonical Habit ; 
they may take a ſtep into France, where its Monarch aſſumes and ex- 
erciſes a Power according to their Primitive Stamp. 

Yet the latter part of the foregoing Canon tells you, That you are 
bound to be fubje& to Gods Authority, even in thoſe ew Governments, 
which are ſet up after the Fumours of the People. So that fully to 
maintain their Pafjve CharaQer, even in the Caſe of Uſurpation, and 
Introducing a new Form, contrary to the Fundamental Conſtitution, 
they are bound to ſit ſtill, and never to Aſſiſt to Reſtore their Rizhtful 
Prince, or ancient Form of Government, but ſhould truſt Providence, 
or rather tempt it to forſake them, to their utter deſtruction. 

But they who would be led by the Authority of theſe Canons, to con- 
demn our preſent Settlement, I hope will learn even from thence to 
{ſubmit to it,and attempt nothing againſt it ; and then I doubt not but 
there are brave Eng/;/h Men enough to defend it from all Foreign 
Force, EFINTITS. 
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